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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This case had its origin in the Tax Court of the United States. Ap¬ 
pellant seeks a refund of around $17,000. under the carry-over law of 
1941 $ec. 117 (e)) growing out of a stock loss of around $352,800. (mar- 
ket value) sustained in the calendar year 1945 or tax year 1946. The case 
is a little unusual and more or less complicated, but with his limited 
ability, Appellant hopes to simplify it in his Statement of the Case. This 
is an appeal from a final judgment of the District Court (Judge Holtzoff 
presiding) entered October 21, 1955, granting the Defendant a Summary 


Note: The Court will please note (a) that whenever the word Bank is used, it refers to the United States 
Savings Bank, and (b) that whenever the word Rule is used it refers to the Rules of Civil Procedure, and 
(c) that whenever No. 24,322 is used, it refers to the Tax Case in the Tax Court, and (d) that wherever 
the years 1936 and 1937 are used, reference is made to the time when the Tax Court claimed that the 
loss was sustained, and (e) that Tr. refers to the Transcript filed in this Court and (f) that JA refers to 
the Joint Appendix. 
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Judgment upon an "Amended Motion" filed October 18, 1955, (without 
any notice to Appellant of the date of the hearing or any notice to Appel¬ 
lant of the granting of the final judgment), and dismissing the original 
and amended complaints. The District Court derived jurisdiction from 
Sec. 1346, Title 28, Federal Code Annotated, and this Court derives 
jurisdiction from Sec. 1141 (a) of the Internal Revenue Code as amended 
by Sec. 36 of the Act of June 25, 1948, and lastly from Sec. 7482 (a) 

Page 976 of the Internal Revenue Code of 1954. This question of juris¬ 
diction was fully explored and discussed by Mr. Justice Stone in the case 
of Atlas Insurance Co . v. Southern, Inc ., U.S. 306, 563 (1939). 

For reasons stated in his complaint (JA 3-6), Appellant prays 
this Court to declare that the opinion or judgment of this Court obtained 
in 1936 (relied upon by Defendant though never put in issue) was a result 
of misrepresentation and fraud and is not binding on this Court. Certain¬ 
ly this Court has the power, the inherent power, to investigate its own 
orders or judgments as was said in Universal Oil Products v. Root , 328 
U. S. 575; 90 Law Ed. 1447, and the power to set aside its own judgment 
and to direct the District Court likewise to vacate its decree, as was 
stated in Hazell-Atlas Glass Co . v. Hartford Empire Co. , 322 U. S. 238; 
88 Law Ed. 1250. 

If the Court will permit a suggestion, Appellant believes it will be 
much easier if the Court will read the Complaint (JA 1-10) prior to read¬ 
ing the Statement of the Case. 

STATEMENT OF THE CASE 

1. On July 29, 1949, Appellant filed a petition for a redetermina¬ 
tion in the Tax Court of a claim by the Commissioner of Internal Revenue 
of a net deficiency of $3, 335. 63 (Docket No. 24,322) for the taxable year 
of 1946, claiming that certain gains realized by assignments were gifts 
and not ordiAary income. The Commissioner filed an answer, on 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the District Court was clearly in error in 
granting the Summary Judgment in favor of Appellee. 

2. Whether the Appellee was and is in default in filing 
his answer, without permission of the Court, nearly 
three months late or out of time nearly three months. 

3. Whether Judge Holtzoff should have disqualified him¬ 
self as Presiding Judge. 


<ii) 
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August 22, 1949, insisting that the gains were ordinary income and not 
gifts, and the Tax Court, on September 7, 1951, sustained the Commis¬ 
sioner. (The gains were the result of a settlement for interest with cer¬ 
tain depositors of the United States Savings; Bank of Washington, D. C., 
forced into liquidation following the Bank Moratorium of the President 
in March 1933. Following the payment of 100 per cent to all depositors 
and creditors as soon as the Comptroller would permit, the question of 
interest due the depositors arose and caused prolonged litigation.) 

2. Following the above decision by the Tax Court Appellant was 
denied permission by the Tax Court to file an amendment claiming a 
carry-over loss, under Section 117 (e), of $352, 800, a stock loss due 
to the liquidation of said Savings Bank. Upon appeal to the Circuit Court 
(C. C. A. 4) that Court affirmed the action of the Tax Court in holding 
that the gains realized were ordinary income and not gifts, but remanded 
the case to the Tax Court, with directions to inquire into the question as 
to whether this Appellant was entitled to the carry-over loss claimed 
(No. 24,322). 

The Tax Court had another hearing and on July 13, 1953, held, con¬ 
trary to all the facts and all the authorities, that the loss of $352,80^. 
was sustained in the year 1936, when the D. C. Court of Appeals hefo 
the Bank insolvent and, if not, then in 1937 when a Receiver of the Bank 
sued the Stockholders for a 100 per cent assessment, though neither the 
year 1936 or 1937 had ever been mentioned or put in issue in the plead¬ 
ings or at the hearing. Upon appeal (No. 6678) to the Circuit Court 
(C. C. A. 4) that Court affirmed the opinion of the Tax Court, contrary 
to all the facts and the law, which we will show your Honors. We will 
also show your Honors that both Courts went beyond the issue raised in 
said proceedings and pleadings and based its opinion upon points never 
at issue in any of the pleadings or at the hearing as required by the law, 
and rule 14 of the Tax Court. Both Courts disregarded the pleadings 
and disregarded the statement of Comptroller Delano in his report for 
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1945 that the liquidation of the Savings Bank was closed and completed 
December 31, 1945 (see the report); and disregarded the fact that the 
Bank Building was not sold until 1944, and disregarded the fact that 
the final distribution was not made until 1945, following the refusal 
of the Supreme Court to reduce the interest rate from 6 per cent as 
fixed by the D. C. District Court and affirmed by the D. C. Court of 
Appeals in 1945 (JA 1-10). 

3. The Tax Court was and is without Equity jurisdiction, and the 
Court of Appeals (C. C. A. 4) was and is without original jurisdiction and 
refused to take any notice of affidavits that the Savings Bank was arbi¬ 
trarily and fraudulently closed and that the Bank Building was sold in 
1944 and the final distribution made in 1945. Therefore, Appellants 
only recourse was to file a Complaint, a civil action, in the D. C. Dis¬ 
trict Court, which he did (No. 5247-54). 

4. The proceedings in the Tax Court are in the Transcript (Tr. 
26-49) covering a great part of the record, as the opinion of the Tax 
Court. But it is exparte an d prejudicial as it fails to state, as the 
record shows (No. 24,322) that certain depositors were asked to ac¬ 
cept 3 per cent interest for the reason that Appellant had denied him¬ 
self dividends for years and built up a surplus from $20,000. to around 
$500,000. for their protection, and states that Appellant settled the as¬ 
sessment suit for a nominal sum ($13.25 per share) but fails to state 
he at the same time retained all his rights and surrendered none, as 
shown in the Tax Case Record; and that the interest question was 
judicially determined subsequent to said settlement. The entire opin¬ 
ion of the Tax Court from beginning to end is exparte , argumentative 
and surprisingly unfair. 



The Pending Case 


5. Therefore, on December 10, 1954, Appellant filed a Com¬ 
plaint in the District Court (Civil Action (the instant case) No. 5247-54) 
setting up the foregoing facts, and alleging the different amounts er¬ 
roneously paid by Appellant, and charging that the Savings Bank was 
never at any time insolvent; that the Bank paid 100 per cent as soon as 
the then Comptroller would permit it, paying 65 per cent soon after the 
Receiver was appointed, in February 1934, and paid the balance from 
time to time as permitted (a composite period of 13 months); that the 
opinion of the D. C. Court of Appeals in 1936 holding that the Bank was 
insolvent was obtained by misrepresentation and fraud and was an im¬ 
position upon the Court; that the report of the Receiver (Exhibit 1, March 
31, 1935) (JA 11) shows that the Bank had on hand more than enough cash 
to pay 100 per cent on the dollar, when it was only permitted to pay 65 
per cent; that the first Receiver (now deceased) resigned by request for 
refusing to sue the stockholders, as the Bank was solvent according to 
the affidavit of Mr. Rolland Nutt, Deputy Receiver, filed as Exhibit No. 

4; that the then Comptroller, O’Connor, offered to open the Bank for his 
friend, Col. Eric Fowler, if he would obtain Appellant’s stock (560 shares 
of 1000 issued) according to the affidavit of Col. Fowler filed as Exhibit 
No. 3; that the years 1936 and 1937 relied upon by the Tax Court as the 
time when the said loss was sustained were never put in issue in the 
pleadings or at the hearing as the law requires; that according to the 
report of the Receiver of September 30, 1945, a copy of which is filed 
as Exhibit No. 2 (JA 13), the expenses had increased from $78, 000. in 
1935 to $289, 000. in 1945; that the delay in payment was for the purpose 
of rendering the said Bank insolvent; that while requiring this Bank to 
pay 6 .per cent interest, the then Comptroller was permitting other banks 
to pay only 2 per cent interest; and praying the Court to declare and decree 
that the said Bank was declared insolvent in 1936 as a result of misrepre¬ 
sentation and fraud and that said order is not binding upon this Court or 
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any other Court, and that the loss of $352,800. was sustained in the 
year 1945 when the liquidation was closed and completed, as the facts 
and the record show and as stated by Comptroller Delano in his report 
to the Congress for the year 1945, a copy of which is made a part of 
the record; and that Appellant ha/^judgment for whatever amount is 
due him, much or little. The Complaint is only about 10 pages includ¬ 
ing authorities cited (JA 1-10). 

The Complaint was filed December 10, 1954. The Defendant filed 
a formal answer of denial and a plea of res judicata on May 6, 1955, or 
nearly three months late or out of time, without permission of the Court. 
Later Appellant filed amendments charging that the amount in question 
or the gains realized in the taxable year 1946 represented the Return of 
Capital and entirely free from taxation regardless of the year received, 
and were the result of a settlement of the interest question with certain 
depositors for the reason that Appellant had appealed to them to accept 
3 per cent as he had denied himself dividends for years and created a 
surplus of around $500,000. for their protection, from an original sur¬ 
plus of only $20,000.; and that $125, 000 cash had disappeared since 
payment of 100 per cent without any explanation of what became of it, and 
alleging additional amounts erroneously paid by Appellant (JA 28-31, 36). 
Defendant filed a formal answer of denial and a plea of res judicata in 
each instance, but did not deny the correctness of the amounts paid 
(JA 22, 25, 28-31). 

Motions and Hearings 

6. Appellant made a motion to strike the answer and plea of res 
judicata of Defendant soon after their filing on May 5, 1955, as too late 
or out of time, but Judge Curran, presiding, denied the motion, stating 
that the answer and plea could be disposed of at the trial (JA 26). 
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6 (a) On October 5, 1955, Judge Holtzoff granted the motion of 
Defendant for Summary Judgment, stating that he had no authority to 
go behind the Tax Court and the Court of Appeals (C. C. A. 4). Appel¬ 
lant protested that the D. C. District Court could set aside anything for 
misrepresentation and fraud and later cited the case of Atlas Insurance 
Company v. Southern, Inc ., U.S. 306, 563 (1939) opinion by Mr. Jus¬ 
tice Stone, with the result that the order granted was never entered but 
suppressed. 

7. Then, on October 18, 1955, the Defendant filed an "Amended 
Motion" (but no amended answer) seeking a Summary Judgment on the 
ground that there was "no genuine issue as to any material fact involved 
in this proceeding and that the Defendant is entitled to a judgment as a 
matter of law on its plea of estoppel" (JA 39) * * *. Appellant did not 
receive a notice of the date this "Amended Motion" was to be heard 

(if it was ever heard) and did not receive any notice of the order grant¬ 
ing the Summary Judgment on October 21, following the filing on October 
18. He did receive a copy of the "Amended Motion" by mail on October 
19 or 20, with an undated and unsigned order, but did not learn of the 
supposed hearing or the granting of the order until so informed by Judge 
Tamm in open Court on December 8, 1955. In the meantime Appellant 
had filed an answer to this "Amended Motion" and had made a motion 
for Judgment on the Pleadings, unaware of this order of October 21st 
(Tr. 71-74). 

8. On December 16, 1955, after learning of this order of October 
21st, Appellant filed a motion to disqualify Judge Holtzoff and also a 
motion to vacate and set aside this order of October 21st (JA 46, 48, 52). 
Both motions were heard and denied on January 20, 1956, and an order 
to that effect entered January 25, 1956, but Judge Holtzoff did not deny 
any of Appellant’s statements, and granted a motion by Appellant to ex¬ 
tend the time for filing the record to February 28, 1956. Appellant 
should say that Judge Holtzoff refused to obey the subpoena to appear 
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as a witness (JA 50). Appellant is endeavoring to be brief but that long 
opinion of the Tax Court (a lot of it not pertinent) required a much more 
extensive statement. Appellant admitted in his Complaint (JA 1-11) the 
action of both the other Courts, and Defendant filed the opinion as an 
exhibit to his answer, but Judge Holtzoff (who managed the case for the 
Defendant) insisted upon a certified copy of the opinion to sustain the 
plea of res judicata (Later abandoned) resulting in two copies of about 
40 pages. Appellant's statement containing corroborative facts and 
acts showing that Judge Holtzoff should disqualify himself are in the 
Transcript at page 117, the strongest likely being his agreement 
(expressed or implied) that counsel for Appellee was correct, without 
any correct knowledge of the law on the facts, — based upon a simple 
exparte statement 


LAWS INVOLVED 


SEC. 117(d) (2) 

tT (d) Limitations on Capital Losses. - 

* * * 

tf (2) Other Tasqsayers. - In the case of a taxpayer, 
other than a corporation, losses from sales or exchan¬ 
ges of capital assets shall be allowed only to the extent 
of the gains from such sales or exchanges, plus the net 
income of the taxpayer of (or) $1, 000. whichever is 
smaller. For purposes of this paragraph, net income 
shall be computed without regard to gains or losses 
from sales or exchanges of capital assets * * *. 

SEC. 117(d) (1) 

tf (e) Capital Loss Carry-over. - 

"(1) Method of Computation. - If for any taxable 
year beginning after December 31, 1941, the taxpayer 
has a net capital loss, the amount thereof shall be a 
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short-term capital loss in each of the five succeeding 
taxable years to the extent that such amount exceeds 
the total of any net capital gains of any taxable years 
intervening between the taxable year in which the net 
capital loss arose and such succeeding taxable year. 

For purposes of this paragraph a net capital gain shall 
be computed without regard to such net capital loss or 
to any net capital losses arising in any such interven¬ 
ing taxable years. 

SEC. 23 fe) (2) 

"(g) Capital Losses. 

"(2) Securities Becoming Worthless. - If any se¬ 
curities (as defined in paragraph (3) of this subsection) 
become worthless during the taxable year and are Capi¬ 
tal assets, the loss resulting therefrom shall, for the 
purpose of this chapter, be considered as a loss from 
the sale or exchange, on the last day of such taxable 
year, of capital assets. 

SEC. 455, Chapter 21, United States Code 1952 (Edition 1948) 

"Any Justice or Judge of the United States shall 
disqualify himself in any case in which he has a sub¬ 
stantial interest, has been of counsel, is or has been 
a material witness, or is related to or connected with 
any party or his attorney, as to render it improper, in 
his opinion, for him to sit on the trial, appeal or other 
proceedings therein." 

RULE 14 of the Tax Court specifically requires that - 

"The answer shall be so drawn as fully and com¬ 
pletely to advise the Petitioner and the Court of the na¬ 
ture of the defense. It shall contain a specific admis¬ 
sion or denial of each material allegation of fact contained 
in the petition and a statement of any facts upon which the 
Commissioner relies for defense or affirmative relief, 
or to sustain any issue raised in the petition, in respect 
of which issue the burden of proof, is by statute, placed 
upon the Commissioner. Paragraphs of the answer shall 
be numbered to correspond to those of the petition to 
which they relate ..." 


STATEMENT OF POINTS 

1. In what year was the $352,800. loss sustained? Appellant 
says in the calendar year 1945. 

2. Is the Defendant late or out of time nearly three months in 
filing his answer, and, if so, is he in default? Appellant says he is. 

3. Does res judicata or estoppel apply to points never put in issue 
in the pleading ? Appellant says not. 

4. Does res judicata or estoppel apply to a claim (Return of Capi¬ 
tal) never before the Tax Court in any manner ? Appellant says not. 

5. Does the final judgment of October 21, 1955, have any binding 
force when granted without any notice whatever to Appellant, either of 
the "hearing" or that the order had been granted? Appellant says not. 

6. Does the said order of October 21, 1955, correctly or clearly 
state the facts or the law? 

7. Was there a genuine issue as to any material fact involved in 
the case on October 21, 1955? 

8. Should Judge Holtzoff have disqualified himself, as urged by 
Appellant? 

9. Should Judge Holtzoff have held a preliminary hearing of the 
case as required by Federal Rules of Civil Procedure? 
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SUMMARY OF ARGUMENT 

1. The fundamental question to be determined is: When was the 
loss (market value) of $352, 800. sustained? Appellant will show, ac¬ 
cording to the facts and the law, that the loss was sustained in the calen¬ 
dar year 1945, and not in 1936 or 1937 (neither of which were ever put 
in issue in the pleadings or at the hearing) as found by the Tax Court, 
but in 1945, as stated by the Comptroller in his report to Congress for 
the year 1945 (Comptroller Delano). 

2. Appellant will show that the answer of Appellee was filed three 
months late or out of time three months without permission of the Court 
and is legally in Court only for the purpose of a default judgment. The 
Clerk may enter a default but under the law and the Rules a final judg¬ 
ment cannot be entered against Appellee (The United States) until the 
Court is satisfied of the amount due, which can be found by this Court 
or by remanding to the lower Court for a determination or audit. 

3 & 4. Appellant will show, as his amended Complaint charges, 
that the gains realized as the result of the assignments in question were 
the Return of Capital and free from taxation and that res judicata and 
estoppel do not apply, as the Return of Capital is a new question never 
in the Tax Court proceedings, and that the years 1946, 1947, 1948 and 
1949 (calendar years) were never before the Tax Court. 

5. Appellant will show that the final judgment of October 21, 1955, 
was obtained without notice to him of a hearing, if any, or notice of the 
final judgment or entry thereof, and was and is contrary to the Rules, 
the Law, and in violation of the Fifth Amendment of our Constitution 
(the due process clause) and should be set aside and declared void. 

6. Appellant will show that the granting of the order of October 21, 
1955, is clearly contrary to the facts and the law. 
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7. Appellant will show that the years 1936 and 1937, relied upon 
by the Tax Court as the time when the loss was sustained, (a genuine 
issue of a material fact) were never put in issue in the pleadings or at 
the hearing, as required by the Rules and the Law. And all the other 
charges or statements showing fraud in obtaining the opinion or judg¬ 
ment of the D. C. Court of Appeals in 1936 present genuine issues as to 
material facts involved, unless this Court decides to dispose of the case 
finally by ordering a judgment for whatever is due Appellant, based upon 
the facts of record. 

8. Appellant expects to show that Judge Holtzoff should have dis¬ 
qualified himself immediately when requested. 

9. Appellant will show that there was no pretrial hearing and no 
Finding of Facts; and that under Sec. 1141 (c) Internal Revenue Code 
this Court has authority to modify or reverse without remanding the 
case as justice requires; and certainly has inherent equity power in all 
questions before it. 


ARGUMENT 

1. STATEMENT - Appellant has already stated in his Statement 
of the Case, as well as in his original Complaint, as briefly as he could, 
the facts and the circumstances pertaining to his different claims in the 
Tax Court where this case had its origin, namely: (a) the claim that the 
gains in question were gifts, and (b) relief under 23 (g) (2), and (c) that 
the Appellant was entitled to a carry-over loss under Sec. 117 (c) for the 
$352,800. loss sustained in the calendar year 1945. The Tax Court in 
a long opinion has repeated the facts and the result of each hearing (not 
pertinent here) in reaching a conclusion, an opinion of about 20 pages 
appearing twice in the transcript (Tr. 26-49) and again upon filing the 
"Amended Motion" on October 18, 1955 (Tr. 89-102). This seems to 
be sufficient, and for these reasons and (d) the fact that the years 1936 


and 1937 which the Tax Court relied upon were never put in issue, and 
(e) the answer and plea of res judicata abandoned for the "Amended Mb-* 
tion", Appellant has not repeated the long opinion in the Appendix as 
desired by Appellee. But Appellant has printed the answers and pleas 
of res judicata in the appendix, though the points relied upon (1936 and 
1937) were never put in issue in the pleadings or at the hearing and final¬ 
ly abandoned (see affidavit of Wade H. Cooper) (ja 37). And Appellant 
has printed in full the "Amended Motion" of October 18, 1955, and the 
order granting same on October 21, 1955 (JA 39). And Appellant has 
printed in the Appendix the opinion of the Tax Court regarding 117 (e), 
the fundamental question before that Court (JA 40). Appellee re¬ 
fused to join in an agreed statement. 

2. TIME OF LOSS - (a) The authorities all hold that there has to 
be a "closed and completed transaction". The judgment or opinion of 
the Tax Court that the opinion of the D. C. Court of Appeals in 1936, 
that the Bank was insolvent, was the closed or completed transaction 
or the identifiable event, is contrary to all the authorities, as the "closed 
and completed transaction" clearly refers to the liquidation and not to 
some opinion or belief of any one. The test is the liquidation of the Bank, 
a "closed and completed transaction". 

In the case of Watson, Petitioner v. Commissioner, 38 B. T. A. 

Page 1026 (1938) the Board of Tax Appeals said: 

"The time when a loss is sustained is generally fixed 
by some closed and completed transaction * * * Neither 
the appointment of a Conservator or that of Liquidator 
(Receiver) fixes the loss here" citing numerous cases. 

"A loss is sustained within the meaning of the law only 
when it is a realized loss and is evidenced by a com¬ 
pleted and closed transaction." Appeal of A. J. Schwor- 
zler Co., 3 B. T. A. 535 (1926). 
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"As liquidation was not completed at end of the tax 
year and loss apparent at this time is not deducti¬ 
ble" Bank v. Commissioner, 46 B. T.A. 1107. 

Appeal dismissed (C. C A. 3) May 26, 1944 . This 
is a bank case same as the instant case, in princi¬ 
ple. 

Our Supreme Court in Boehm v. Commissioner , U. S. 326, page 
291 (1945) said: 

"Treasury regulations in effect prior to and at the 
time of the adoption of the 1936 Act, and repeated 
thereafter, have consistently interpreted 23 (e) to 
mean that deductible losses must be evidenced by a 
closed and completed transaction fixed by identifi¬ 
able events, bona fide and actually sustained during 
the taxable period for which allowed. " 

It seems perfectly clear from the above decisions, from the Tax Court 
to the Supreme Court, that "closed and completed transaction" refers to 
liquidation in Receivership cases (as here) and not to the opinion of any¬ 
one. 


(b) We have not had a trial of this case and only affidavits as to 
the facts, but the record on Appeal (C. C. A. 4) (Tax Case No. 6678) 
shows that the Receiver for the Bank was appointed February 10, 1934; 
65 per cent paid to depositors June 28, 1934; 15 per cent paid on October 
22, 1935; 10 per cent paid on July 25, 1936; 10 per cent paid on March 
15, 1938, or 100 per cent paid in a compositeperiod of 13 months from 
the appointment of the Receiver (not the Conservator) even with the then 
Comptroller (O'Connor) with the cash on hand but refusing to disburse 
it. If Your Honors will read paragraph 6, Page 3 of the original com¬ 
plaint (JA 1-10) and compare it with the reports of March 31, 1935, and 
September 30, 1945, you will see that the Bank was by no means insol¬ 
vent in 1936 as claimed by the then Comptroller. You will also find in 
the report of March 31, 1935, an item of Cash collected but not dis¬ 
bursed of $281,000. The point is that while the Court of Appeals was 
imposed upon in declaring the Bank insolvent in 1936, the facts, the 
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liquidating facts, show the Bank had a Capital and Surplus at that time 
of $575,000. consisting of - 

Expenses $289,000. 00 (Later accumulated) 

Interest money 161,000. 00 

Expended since 100 

per cent payment 125,000. 00 

$575, 000. 00 

and only $78,000. of this spent according to the report on March 31, 
1935. In addition it seems grossly unfair to say that a man is dead, 
because the Coroner has so declared, when the man walks in and shows 
himself alive. It seems grossly unfair to hang a man because he has 
been convicted of a crime, which he did not commit, when another man 
walks in and is identified as the guilty person, a case of mistaken iden¬ 
tity. Civilized communities do not indulge in such uncivilized methods. 
The same rule should apply in all similar situations, civil as well as 
criminal. Appellant believes he has taken the proper step to enable 
this Court to correct the mistake of 1936 as far as possible. 

(c) We should say that the Tax Court in that long opinion (Tr. 26) 
says that the interest claims of the depositors were "Choses in Action 
covering litigated claims unliquidated in amount and not determined 
to be obligations of the insolvent Bank until subsequent to the acquisi¬ 
tion of such claims by Petitioner”, (Appellant) which means that the 
Bank was free from the liability for interest until the Supreme Court 
acted in 1945 (refused to reduce the interest rate) following which the 
final distribution was made in November or December 1945. 

M The running of interest is suspended where pay¬ 
ment is prevented by operation of law." Vol. 7, 
page 226, Enc. U.S. Sup. Ct. Reports 1910. 
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’It would be manifestly unjust to exact interest as 
compensation, or damages, when the payment of 
the principal debt was interdicted. ” Brown v. 

Hiatts , 15 Wall, 177. 

T Where a Receiver is appointed as the result of 
fraud or collusion * * * the receivership should be 
set aside * * * " A & E Enc. of Law, VoL 23 (§d 
Ed.) P. 1132, citing numerous cases. 

"The delay in distribution is the Act of the Law; it 
is a necessary incident to the settlement of the 
estate. " Thomas v. Western Car Co., 149 U. S. 

95, 116, 37 Law Ed. 663. 

3. DEFAULT - The original Complaint was filed December 10, 
1954 (JA 1). The law gives the Appellee 60 days in which to answer, 
but no answer was filed until May 5, 1955, or nearly three months out 
of time without permission of the Court (JA 22). Judge Curran denied 
the motion of Appellant to strike the answer and plea of res judicata, 
stating that he would let it stand until the trial fTr. 52). Appellant had 
made a motion for judgment pro confesso May 4, 1955 (JA 21) and the 
answer was filed without permission the following day. K the Appellee 
can disregard the Rule for three months, how much longer can he dis¬ 
regard it? It is a clear violation of Rule 6 (b) and 7 (b) of the Rules of 
Civil Procedure. In the instant case a default judgment cannot be en¬ 
tered until the Court is satisfied as to the amount due, which can be 
ascertained. The Courts have held that a default judgment is as good 
as any other. 

4. RES JUDICATA - (a) Res judicata and estoppel do not apply 

to points never put in issue in the pleadings. A reading of the answer of 
the Defendant to the original Complaint, as well as to the first and sec¬ 
ond amendments, will show that his only defense was res judicata which 
does not apply (1) to points never put in issue in the pleadings or at 
the hearing, and (2) to the calendar years 1946, 1947, 1948 and 1949, 
never before the Tax Court in any way, and (3) the charge in the first 
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amendment (instant case) that the realized gains were the Return of 
Capital. This was his only defense, which was no defense, as Appel¬ 
lant expects to show Your Honors, and finally abandoned, and the 
"Amended Motion” of October 18, 1955, substituted, according to a 
meeting of minds with Fred J. Neuland, Esq., Counsel for Defendant, 
and presiding Judge Holtzoff, to which we will later refer. 

(b) The Court has likely observed that in all the pleadings, the 
Defendant has never mentioned the fact that the years 1936 and 1937 
(the years relied upon as a defense) were never put in issue in the 
pleadings or at the hearing in the Tax Case (No. 24,322). He boldly 
states that "after a hearing on its merits of all the issues raised in 
said proceedings”, the Tax Court found that the loss was sustained 
prior to the year 1946, and that thereafter, on January 4, 1954, the 
Court of Appeals affirmed the decision of the Tax Court (reported in 
209 F. 2nd 154) and that the Court of Appeals denied a rehearing, but 
no reference or mention is made to the fact that the issues were settled 
upon points never put in issue in any of the pleadings (JA 22-25). 

"In such cases of inequity the strict rule of res judi ¬ 
cata is not to be enforced in public litigation” See 
White v. Adler , 289 N. Y. 34; 43 N. E., 2nd 798 and 
note thereto in 142 A. L. R. 965. 

"There can be and ought to be no repose of Society 
where for such wrongs the Courts are incapable of 
giving redress. ” Grover v. Faurot , 72 F. 263. 

"Since it would be a great weakness and absurdity 
in any system of positive law, to define any positive 
wrong without a positive remedy, ” Cooley's Black - 
stone (1883) Page 243. 

"The estoppel of a judgment extends only to the facts 
as they were at the trial when judgment was rendered. " 

See 24 A & E, Enc. page 829. 
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(The record amply shows that the decision of the Tax Court and the 
C. C. A. 4 were knowingly based upon facts or issues never put in the 
pleadings or the hearing at anytime.) 

"Nor can such effect be given to a judgment where 
the Court (as here) undertakes to decide a question 
not raised by the pleadings" * * * C. J. Vol. 34 
page 368. 

Recognition of this general principle has caused this 
Court to say on a number of occasions that the Review¬ 
ing Court should pass without decision, questions which 
were not urged before the Board of Tax Appeals. " Hor- 
melvs. Helvering, 312 U.S. 552 (1940). And see Rule 
lTof the Tax Court (Brief page 9) r and certificate of 
Tax Court showing the years 1936 and 1937 were never 
in issue. 

Appellant charges in his original complaint that the opinion of the D. C. 
Court of Appeals of 1936 was never put in issue at any time and that 
neither was the assessment suit of 1937 ever put in issue. The answer 
of the Defendant was filed November 24, 1952, Tax Case (No. 24,322) 
as follows (JA 18): 

Comes now the Commissioner of Internal Revenue, by 
his Attorney, Charles W. Davis, Chief Counsel, Bu¬ 
reau of Internal Revenue, and for answer to the amend¬ 
ed petition filed herein, admits and denies as follows: 

1 to 5 Inclusive - Denies the allegations contained in 
paragraphs 1 to 5 inclusive, of the amended petition 
filed with the Court on November 24, 1952. 

6. Denies generally and specifically each and every 
allegation contained in the amended petition not herein¬ 
before expressly admitted, qualified or denied. 

Wherefore, it is prayed that Petitioner’s appeal be 
denied. 


19 


At the hearing on October 5, 1955, all this was made known to 
Judge Holtzoff, as well as the Rules and the law, but this hearing was 
later suppressed (see affidavit of Wade H, Cooper (JA 47)). Another 
copy of the above answer, certified by the Clerk of the Tax Court, is 
in the Appendix (JA 45). 

5. FINAL JUDGMENT - The final judgment of October 21, 1955, 
was granted by Judge Holtzoff without any notice of a hearing, if any, 
to Appellant or any notice whatever of the granting of same (see affi¬ 
davit of Wade H. Cooper (JA 47)). 

Appellant proceeded to prepare and file a motion to vacate and 
set aside this final order as soon as he learned of it on December 8, 

1955, under Rule 60 (a) and Rule 60 (b) of the Federal Rules of Civil 
Procedure. This final order was granted in accordance with the 
"Amended Motion" filed on October 18, 1955, the final order granted 
October 21, or three days subsequent to its filing, a most unusual pro¬ 
ceeding, and in violation of Rule 56 (c) requiring notice, and in viola¬ 
tion of Rule 56 (d) requiring an examination to ascertain what material 
facts exist without substantial controversy, and what material facts are 
actually and in good faith controversial. Judge Holtzoff failed utterly 
to comply with Rule 56 (d) as required and did not even state why he 
granted the final order, but simply granted it (See final order (JA 52)). 

If the Court will send for the original record (No. 5247-54) in the file 
room and read the entries on the cover you will find an entry of October 
5, 1955, but no entry whatever regarding a hearing on October 21, 1955. 
Why this omission? And by whose order? Appellant holds a photographic 
copy, if there are any alterations. This omission was not the result of 
accident by the Clerk or Deputy Clerk, but manifestly the result off a 
suggestion by an interested party. 

6 & 7. THE FACTS - The "Amended Motion" of October 18, 1955, 
moves for a Summary Judgment upon the ground "that there is no genuine 
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issue as to any material fact". Judge Holtzoff granted the order on 
October 21, without stating why, and without any Finding of Facts, as 
required by Rule 52 (a) and without any Finding as to the different claims, 
as provided by Rule 54 (b), and Appellant was not even shown or advised 
of the order. Manifestly the plan of operation was for the purpose of 
concealment, for the Appellant had served different motions on the Ap¬ 
pellee subsequent to the granting of the order of October 21st (which 
order he never found in the record in the files) and was never advised 
of it until December 8th by Judge Tamm, as already stated, (b) As to 
the facts and the issues, Judge Holtzoff well knew that the points relied 
upon by the Appellee (the opinion of the District Court of Appeals in 1936 
and the assessment suit in 1937) were never in issue in the pleadings or 
at the hearing in the Tax Court (No. 24,322). Judge Holtzoff also knew 
that there was no denial of the different amounts paid to Appellee as 
stated in the original Complaint and the amendments. He also knew 
of the charge that the opinion of 1936 was the result of misrepresenta¬ 
tion and fraud and supported by the two statements of the Receiver of 
the Bank (JA 11-14) and the affidavit of Col. Eric Fowler (JA 15) and 
the affidavit of Rolland Nutt, Esq. (JA 16), and all the other charges 
made in the original complaint and amendments. He also knew that 
there were questions of law, regarding the different claims, to be 
settled, unless admitted by AppeUee (especially the claim of Return of 
Capital, and the calendar years 1946, 1947, 1948, and 1949, neither 
of these claims having ever been before the Tax Court). But he disregard 
ed all the facts, supported by affidavits, and disregarded all the law and 
all the authorities, and granted a summary judgment for Appellee, when 
the record clearly shows that the Judgment, the Summary Judgment, 
should have been in the reverse and in favor of the Appellant (see affi¬ 
davit of Wade H. Cooper (JA 47)). 

8. WAIVER - (a) Appellant confesses his inability to determine 
if Appellee waived his right to set up a new defense as provided in Rule 
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12 (b). The Rules do not appear to provide for ’’Amended Motions” but 
amended pleadings. Rule 15 (b) provides for the hearing of issues not 
raised in the pleadings, by expressed or implied consent, but no such 
situation exists in the instant case. 

(b) ”On appeal from a Summary Judgment the Court of 
Appeals should view the facts from a standpoint most 
favorable to the Appellant and accept his allegations 
of fact as true, and assume a state of facts most 
favorable to him * * *”. (Federal Practice and 
Procedure, by Barron & Holtzoff, Vol. 3 Page 120, 

Sec. 1242, Rule 56) 

For reasons satisfactory to himself Judge Holtzoff rejected his own 
prescription as a Doctor of Law, in the instant case. 

”A litigant has the right to trial where there is the 
slightest doubt as to facts and a denial of that right 
by granting a motion for Summary Judgment, is re- 
viewable. ” Citing Doehler Metal Furniture Co. v. 

U.S. , C.C.A. 2nd (1945), 149 Federal 2nd, 130, 
and other cases. 

’’Allegations of the complaint must be viewed in a 
light most favorable to Plaintiff, admitting and ac¬ 
cepting as true all facts well pleaded. ” Vol. 1, 

Barron & Holtzoff, Sec. 350, page 618, citing nu¬ 
merous cases. 

9. JUDGE HOLTZOFF - Judge Holtzoff should have voluntarily 
disqualified himself, without waiting for a motion to that effect by Ap¬ 
pellant- He refused to appear as a witness. See the return of the U. S. 
Marshal (JA 50). Following his failure to appear as a witness, Appel¬ 
lant made a motion for Judge Holtzoff to disqualify himself as Judge in 
accordance with Sec. 455, Chapter 21, U.S. Code 1952, as a material 
witness in the case, see affidavit of Wade H. Cooper filed December 16, 
1955 (JA 48) in which he stated that there is a strong friendship between 
Fred J. Neuland, Esq., Counsel for Defendant, and Judge Holtzoff and 
that this strong friendship developed between the two men while in the 
Department of Justice; that Judge Holtzoff seems to be obsessed (mentally) 
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that he should do everything he can to assist his said friend at every 
opportunity. And also see statement of Wade H. Cooper filed January 
20, 1956 (Tr. 128-130) in which he says he expects to prove by Judge 
Holtzoff every statement made in the affidavit of December 16, 1955, 
and also prove that in a private conference with his said friend, Fred . 
J. Neuland, Esq., on September 16, 1955 Judge Holtzoff heard an ex 
parte statement of this case from his said friend, claiming that res 
judicata applied; that Judge Holtzoff then and there agreed with him 
(implied or expressed) without hearing the other side or all the facts 
or the law; that his mind became fixed and immovable at that time; that 
he then and there prejudged the case, without knowledge of the facts or 
the law, as the record in the case discloses by his acts (Tr. 128-130). 
Judge Holtzoff denied the motion to vacate the final order of October 21, 
1955, and also the motion to disqualify himself at a hearing on January 
20, 1956 (JA 52). We respectfully submit that the record in this case 
is a great reflection upon the judiciary, a mere travesty of justice. 

10. PRE TRIAL - 

T Tn some districts, notably the District of Columbia, 

Oregon and Massachusetts, pre trial procedure is 
made compulsory by local rule and every case is 
treated as a matter of routine. ” Barron & Holtzoff, 

Vol. 1, Sec. 473, Page 959. 

But Judge Holtzoff again fails to obey his own prescription. 

CONCLUSION 

11. Appellant regrets the length of his brief, but so many differ¬ 
ent questions (not pertinent) were injected in the opinion of the Tax 
Court, plus different acts of Judge Holtzoff, contrary to the law and 
facts, as shown by the record, that it required much more time than 

it should have. Appellant feels that he has established every claim 
made, namely: (a) that the loss was sustained in the calendar year 
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1945, according to the law and the facts; (b) that the Appellee is in de¬ 
fault; (c) that res judicata does not apply to points never put in issue; 

(d) that res judicata does not apply to a new claim never before the Tax 
Court (Return of Capital); (e) that res judicata does not apply to calendar 
years 1946, 1947, 1948 and 1949, never before the Tax Court; (f) that 
Ihe final order of October 21, 1955, is utterly void and is contrary to 
the law and the facts; (g) that Judge Holtzoff should have promptly dis¬ 
qualified himself; (h) that Judge Holtzoff should have had a pre trial hear¬ 
ing, and Findings of Facts; (i) that there is no denial of the amounts 
paid; (j) that there is no denial of any statement made in any of the affi¬ 
davits or exhibits. Rule 56 (c) provides for hearing a motion for Sum¬ 
mary Judgment upon affidavits. Please see the affidavit of Appellant 
(JA 37) filed September 22, 1955 (prior to the final order of October 21, 
1955, appealed) which seems to cover the case; and this affidavit plus 
the other affidavits and exhibits seem to justify this Court in rendering 
a judgment, according to the law and the facts, as justice requires. 

12. Finally, Appellant thinks it is a fair statement to say that 
the Appellee was without any real defense in this Court or in the Court 
below, and instead of submitting such a statement (as was proper) Coun¬ 
sel for Appellee, in the Court below, filed as an exhibit the argumenta¬ 
tive opinion of the Tax Court, as a part of his answer, which was and 
is an unfair and ex parte statement including (a) the hearing as to gains 
realized by Appellant in the settlement of the interest question for three 
(3) per cent (same as urged by Comptroller Delano), see 135 F. 2d 
949, Cooper v. Goldsmith (1943), the difference being that Appellant 
advised the depositors of the whole situation, including the case pend¬ 
ing in the Supreme Court, and then asked them to settle for 3 per cent, 
as Appellant had denied himself dividends for years and thereby created 
a surplus for their protection. The Court of Appeals (C. C. A. 4) in its 
opinion did not even mention this fact, but held that the depositors set¬ 
tled on account of the pending litigation. Appellant did not ask for a 
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"gift" as that was obvious. Perhaps the Court of Appeals was right 
in holding the gains were not gifts, but that question is not pertinent 
here; and (b) that Appellant settled the assessment suit for $13.25 per 
share, but no mention of the fact that he retained all his legal rights, 
surrendering none, the interest question being judicially determined 
later; and (c) that the Bank Board put on restrictions during the "run" 
by the depositors to save the Bank (which it did) as per resolution of 
the United States Congress. This is an illustration of the defense in 
the Tax Court but never in issue in the Tax Court (JA 18). Appellant 
can understand the refusal of the Court of Appeals (C. C. A. 4) to hold 
that the D. C. Court of Appeals' opinion in 1936 was fraudulent, as that 
Court was without original jurisdiction. 

13. What Appellant seeks is an order declaring the opinion of 
1936 was and is void and not binding, whether as a fraud, a mistake 
or accident, is immaterial in reaching our objective, we trust. The 
records show that the Bank paid 100 per cent as soon as permitted in 
the face of the fact of an expenditure of $289,000. for alleged expenses 
and $125,000. after payment of 100 per cent and after a charge off of 
$350,000. plus $160,000. interest item. Therefore any suggestion that 
the Bank was insolvent at any time prior to 1945 by the Tax Court 
(Judge Bruce) would appear to be more the result of a thought than a 
fact. The record shows Appellant lost $352,800 (market value) original 
cost $150. per share, or $84> 000., the increase in value being the re¬ 
sult of 20 years work. Appellant was seeking to recover some of his 
losses, a return of Capital, which is free from taxation, as stated 



in his first amendment in the instant case filed in July 1955 (JA 28). 
See regulation 111, Sec. 29,21-1 (a) of the Internal Revenue Code 
which shows that a "mere return of Capital" is entirely free from tax¬ 
ation. This applies to the tax year 1946, the only year before the Tax 
Court. 

Appellant is confident that this Court will render suc h an opinion 
as law and justice require. 

Respectfully submitted, 

Wade H. Cooper, pro se 

University Club 
Washington, D. C. 

Attorney for Appellant 


March 1956 
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JOINT APPENDIX 

PLEADINGS AND DOCUMENTARY EVIDENCE . 

THE DISTRICT COURT OF THE UNITED STATES 
For The District of Columbia 

1 Wade H. Cooper, ) 

Complainant j Complainant demands a jury trial 

vs. ) for all issues of fact in this case 

The United States, j /s/ Wade H. Cooper 

Respondent ) Civil Docket No. [5247-54] 

[ FILED DEC 10, 1954] 

Complainant Wade H. Cooper is a citizen of the United States, 
residing at the University Club, 1135 - 16th Street, N. W., Washington, 

D. C. 

1. Complainant is a tax payer and as such brings this suit for the purpose 
of having refunded to him whatever amount or amounts to which he is en¬ 
titled under Sec. 117 (d) (2), Sec. 117 (e) (1) and Sec. 23 (g) (2) of the Inter¬ 
nal Revenue Code, as a result of a loss of $352,800 sustained in the year 
1945 following the wrongful and fraudulent liquidation of the United States . 
Savings Bank. 

(a) This Court derives jurisdiction of the matters involved from Sec. 1346 
Title 28, Federal Code Annotated. 

2. Complaint shows that said Savings Bank was organized under the laws 
of West Virginia with a capital stock of $100,000 consisting of 1,000 shares 
of $100.00 each, 560 of said shares or 56 per cent of the capital stockbeing 
owned by your complainant, said stock having a market value of $630.00 
per share, and a book value of approximately $500.00 per share, as a 
result of the denial of dividends by complainant and other stockholders to 
which they were entitled under the law, in order to create or build up a 
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large surplus for the protection of the depositors in any emergency. 

3. Complainant shows that under said Sec. 117 (e) (1) of the Internal 
Revenue Code he is entitled to carry over any net capital loss for any tax¬ 
able year beginning after Dec. 31, 1941, for each of the succeeding five 
taxable years following the loss. But that under Sections 23 (g) (2) and 
117 (d) (2) such losses are restricted to losses from sales or exchanges 
plus the net income of the taxpayer or $1,000.00 whichever is smaller. 

(a) That in the calendar year 1945 he sustained said loss of $352,800 but 
under said sections, as he understands, he is only entitled to a credit or 
a refund of $1,462.00 for 1946, $1,000.00 for 1947, $1,000.00 for 1948, 

$1,000.00 for 1949, $1,000.00 for 1950, being the five taxable years 
succeeding the loss in the calendar year 1945, all of which Complainant now 
claims and insists upon. Complainant rarely ever sells or disposes of a 
capital asset, his income being derived largely from rents and stock divi- 

2 dends. 

4. Complainant shows that on or about October 15, 1951 he filed a 
claim with Respondent or its agent the Collector of Internal Revenue at 
Baltimore, Maryland for a refund for the years 1946, 1947, 1948, 1949 
and 1950, or $1,250.00 for 1946; $1,360.00 for 1947; $1,360.00 for 1948; 

$1,360.00 for 1949; and $1,300.00 for 1950, the taxable year 1946 being 
then pending in the Tax Court of the United States, as hereinafter explained. 

The Respondent United States (or its agent) on or about March 12, 

1954 disallowed said claims or any part of same. 

5. In elucidation and explanation of the foregoing, Complainant shows 
that the said Savings Bank, doing business in the city of Washington, D. C., 
was never allowed to reopen following the Presidential bank moratorium 

of March 1933; that the then Comptroller of the Currency, J. F. T. O’Connor, 
sought to merge said Savings Bank (a form of merger) with the Hamilton 
National Bank, then organizing with his approval; that Complainant filed 
suit in the District Court and prevented said merger which was bitterly 
resented by the said Comptroller, resulting in his making it impossible 
for the said Bank to reopen, a receiver finally being appointed for the 
Bank on February 10, 1934, following a conservatorship of eleven months. 
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(a) Complainant repeatedly endeavoured to reopen said Bank, but on all 
occasions was met with determined opposition by the then Comptroller of 
the Currency, J. F. T. O’Connor and his Counsel. Therefore on June 28, 

1934 Complainant filed a suit in the District Court asking that the receiver¬ 
ship of the Bank be terminated and that its assets be restored to the Offi¬ 
cers and Stockholders of the Bank. A motion by defendants, following the 
filing of an answer, to dismiss the bill as bad in substance was granted by 
the Court and the bill dismissed. Upon appeal to the D. C. Court of Appeals, 
the decision of the Lower Court was affirmed on July 20, 1936. (United 
States Savings Bank vs Morganthau, et al, 85 F. 2d 811, cert, denied 
299 U.S. 605, rehearing denied 301 U.S. 666). In its opinion the said 
Court of Appeals stated that no part of the assets should be turned over to 
the stockholders until after both the principal and interest were fully paid. 
And that the assets were not sufficient in value to pay both principal and 
interest. The Court did not fix any rate of interest to be paid, manifestly 
intending that the contract rate of three per cent should be paid, in ac¬ 
cordance with the law of the District of Columbia. 

3 6. Complainant charges that the orders^ in the foregoing mentioned 

case of Bank vs Morganthau et al referred to in sub paragraph (a) of para¬ 
graph 5 were obtained by misrepresentation and fraud by the then Comp¬ 
troller of the Currency, J. F T. O’Connor, who knowingly, wrongfully, 
falser andtfraudulently made oath in said case on July 13, 1934 in his 
answer that the said Bank was insolvent, when the records of his own 
Receiver of the said Bank showed that the Bank was not only solvent, 
but more than solvent with as sets of sufficient value to pay all creditors and 
depositors leaving $100,000 for capital stock and around $400,000 for sur¬ 
plus; that the total expenses of the receivership were $78,090. 80, but 
grew to $289,000 plus the accumulation of interest to the amount of 
$161,000 most of all of which could have been saved, but for the wrong¬ 
ful and fraudulent acts of the then Comptroller, J. F. T. O’Connor. 

(a) Complainant says the Report of the Receiver of the said Bank of 
March 31, 1935, a copy ofwhichis filed herewith marked Exhibit No. 1, 
shows that the Comptroller or his Receiver had collected from the assets 
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$1,307,174.32 that he had borrowed from the Reconstruction Finance 

Corporation .$1,445,793.12 

a total of.$2,752,967.44, 

that he had only paid 65 per cent to the depositors or. . $1,027,873.27; 
that he had ample cash on hand to pay all the balance of "proven" claims 
of $553,467.54 and the "unproven” of $128,000, which would have left a 
balance to be restored to the R. F. C. of $500,000, but instead of that he 
paid only 65 per cent to the depositors and restored to the R. F. C. 

$771,193.12, thereby gradually depleting the assets in value by increas¬ 
ing the expense account from $78,090.80 to $289,167.43 as shown by the 
Receiver’s report of September 30, 1945, a copy of which is filed here¬ 
with marked Exhibit No. 2. The interest charge was also increased by 
such manipulation by about $100,000 and wastes and charge-offs to 
$356,065.96. 

(b) Complainant says the former Comptroller of the Currency, J. F. T. 

O f Connor, also offered to re-open the said Bank for his friend. Col. 

Eric Fowler, if Col. Fowler would procure the stock of Complainant and 
promise not to return the stock to Complainant, evidenced by a copy of 
Col. Fowler’s affidavit filed herewith marked Exhibit No. 3. 

(c) Complainant says the said former Comptroller of the Currency caused 
the retirement or resignation as Receiver of said Bank of the late Carter 
B. Keene for the reason that he refused to sue the Stockholders of said 

4 bank, as in his opinion, the Bank was solvent, evidenced by affidavit 
of Mr. Rolland L. Nutt filed herewith marked Exhibit No. 4. 

7. Complainant says the Stockholders were all sued by another Receiver, 
successor of Mr. Keene in 1937 for 100 cents on the dollar, acting under 
orders of said former Comptroller O’Connor and his Counsel, in order 
to harrass Complainant and make it appear to the public and President of 
Respondent United States that the Bank was insolvent, though known to both 
the former Comptroller and his Counsel that the Bank at that time was 
amply solvent. 

8. Complainant says on or about February 13, 1954 the Circuit Court 
of Appeals of the Fourth Circuit affirmed the action of the Tax Court 
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(Judge Bruce) in holding that the loss of Complainant of $352,800 was 
sustained in the year 1936 in the case of Bank vs Morganthau et al 
supra , and if that was not sufficient the suit by the Receiver in 1937 
against the Stockholders to collect an assessment was sufficient to show 
that the loss was sustained prior to the year 1941, as urged by Respondent. 
The year 1946 was the only year before the Tax Court and the Circuit 
Court of Appeals, the years 1947, 1948, 1949 and 1950 not being involved 
in that litigation, which grew out of the question of whether .gains by 
assignments were gifts or ordinary income, in an interest settlement 
with certain depositors. 

9. Complainant shows that following the payment of 100 per cent to all 

creditors and depositors of said Savings Bank on March 15, 1938, the 

question of the rate of interest to be paid caused prolonged litigation, the 

Complainant urging that the contractual rate of 3 per cent was the lawful 

rate, if any interest should be paid. 

’The running of interest is suspended where payment is prevented 
by operation of law”. Vol. 7, P. 226, Enc. U.S. Sup. Ct. Reports 
(1910). 

’The delay in distribution is the Act of the Law; it is a necessary 
incident to the settlement of the estate”. Thomas vs Western Car 
Co. 149 U. S. 95, 116,; 37 Law Ed. 663. 

(a) The District Court (Judge Letts) held on June 15, 1944 that the de¬ 
positors were entitled to interest at the rate of 6 per cent, contrary to 
the contractual rate of 3 per cent and contrary to the law of the District 
of Columbia which says: 

”,... the judgement for the plaintiff shall include interest on 
the principal debt from the time when it was due and payable 
at the rate fixed by the contract, if any, until paid”. D. C. Code 
28, 2701. 

This decision was in the case of Parsons, Receiver vs. Barry et al 
and was affirmed by the D. C. Court of Appeals March 12, 1945, 148. 

F. 2nd 21 and cert, denied by the Supreme Court on October 8, 1945. 
Rehearing denied November 5, 1945, 326 IJ. S. 726. 

Complainant charges that the said loss of $352,800 was sustained, 
according to the law and the facts on October 8 or November 5, 1945 
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when the Supreme Court finally refused to reduce the said interest rate. 

(b) Complainant shows that the decision of the D. C. Court of Appeals on 

July 20, 1936, in the case of Bank vs Morganthau et al 85 F. 2nd 811 

only permitted the liquidation of the Bank to proceed in accordance with 

the wishes of the then Comptroller; that it was only the opinion of the 

Court to the effect that the Bank was insolvent, but did not in any way 

modify or change the rule or the law to the effect that a loss is sustained 

upon a "completed and closed transaction". 

"The time when a loss is sustained is generally fixed by some 
closed and completed transaction" Watson vs Commission, 

38 B.T.A. Page 1026 (1938). 

"A loss is sustained, within the meaning of the law only when 
it is a realized loss and is evidenced by a completed and 
closed transaction". Schwarzler Co. 3 B.T.A. 535 (1926). 

"As liquidation was not completed at end of tax year and loss 
apparent at this time is not deductible". Bank vs Commissioner, 

46 B.T.A. 1107. Appeal dismissed (CCC3) May 26, 1944. 

(c) Complainant has already charged that the opinion of the said Court 

of Appeals was obtained by misrepresentation and fraud. In such cases 

it is a well settled principle of law that a Court of Equity or a Court of 

Law will not contaminate itself by relying upon any such opinion. The 

principle is well stated by the late Mr. Justice Brandeis in Olmstead vs 

United States 277 U S, 484, 485 ... 

"... But the objection that the plaintiff comes with unclean 
hands will be taken by the Court itself ... it is denied in order 
to maintain respect for law; in order to promote confidence 
in the administration of justice; in order to preserve the ju¬ 
dicial process from contamination" citing numerous cases. 

10. Complainant charges the said Savings Bank Building was sold at auc¬ 
tion on December 23, 1943, prior to the settlement of the interest question; 
and the sale not consummated and title passed until January 20, 1944, as 
evidenced by statement of the District Title Insurance Company (E. Spencer 
Fitzgerald, Vice President) a copy of which is filed herewith marked Ex¬ 
hibit No. 5. Complainant, therefore, says that the liquidation of the said 
Savings Bank had not been completed, prior to 1941, but not until 1945, 
the year when the interest question was finally disposed of by the Supreme 
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Court, the sum of $161,000 being left in cash, following the dissipation 
and waste of around $650,000. 

(a) Complainant says that at the hearing before the Tax Court (Docket 
No. 24322) involving the year 1946, as to the time when the said loss was 
sustained, Complainant was denied a fair hearing for the reason that the 
Respondent Commissioner in that case did not put in issue in the pleadings 
the question of whether the loss was sustained in 1936, the year the D. C. 

6 Court of Appeals held that the said Rank was insolvent nor did the 
Respondent put in issue the question whether the said loss was sustained 
in 1937, the year the Receiver sued the Stockholders for an assessment 
There was not the slightest suggestion in the pleadings or at the hearing 
that such points would be made or such questions raised, until the Brief 
of the Respondent in that case (No. 24322) was filed, about thirty days 
following the hearing. The Respondent simply denied in his answer that 
the said loss was sustained in 1945. A copy of the answer is filed herewith, 
marked Exhibit No. 6. Upon review by the Circuit Court of Appeals (4th 
Circuit) Complainant did all he could by producing and offering to file a 
certified copy of the order of the District Court showing that the said Bank 
Building was not sold until December 23, 1943, and the title not passed 
until January 20, 1944, and that therefore there was no "completed and 
closed transaction" prior to 1945. The Comptroller of the Currency 
claimed in his report to Congress that the Receivership was closed 
December 31, 1945; (see his report for 1945); and therefore the trans¬ 
action was completed in 1945 upon final distribution of the interest money 
or upon denial of Cert, by the Supreme Court in 1945, as already stated. 

The Circuit Court of Appeals refused to take judicial notice of the 
said certified copy of the District Court, and refused to permit its filing, 
as shown by nunc pro tunc order of that Court filed herewith, marked 
Exhibit No. 7. 

(b) Complainant says this Court is not bound by the action of the Tax 
Court or the action of the Circuit Court of Appeals in affirming the same 
for the reason that the points or questions relied upon by both Courts 
were not put in issue in the pleadings as stated in sub paragraph (a) of 


paragraph 10 and that Complainant was unfairly and unjustly denied an 

opportunity to rebut or refute the same; that such a conclusion under such 

circumstances is unjust and unfair and contrary to the principles of 

Equity and Justice as practiced in this country. 

"The general rule is that a judgement is not conclusive in regard 
to a question which from the nature of the case may not be ad¬ 
judicated in the action in which it is rendered ... it has been 
held that the doctrine of res judicata operates only as to questions 
within the issues as they were made or tendered in the plead¬ 
ings and does not extend to matters which might have been 
litigated under issues formed by additional pleadings". Vol. 30, 
Page 927, Sec. 182, American Jurisprudence. 

(c) In Tax Court case No. 24322 this Complainant was denied the right to 
show that the opinion of the D. C. Court of Appeals was obtained by mis¬ 
representation and fraud in the case of Bank vs Morganthau et al, 85 F 2nd 
811, July 20, 1936 relied upon by both the Tax Court and the Circuit 

7 Court of Appeals. Complainant was also denied the right to show 
that the Bank Building was not sold until 1943 and 1944. tf In such cases of 
inequity the strict rule of res judicata is not to be enforced in public liti- 
gation". White vs Adler 289 N.Y. 34, 43, N. E. 2nd 798 and note thereto 
in 142 A L R 905. 

(d) And in harmony with the spirit of the above cited cases our Supreme 
Court in the case of Hormel vs Helvering 312 U. S. 552 (1940) at page 
557 said, - 

ft Rules of practice and procedure are devised to promote the 
ends of justice, not to defeat them. A rigid and undeviating ju¬ 
dicially declared practice under which Courts of Review would 
invariably and under all circumstances decline to consider all 
questions which had not been previously specifically urged 
would be out of harmony with this practice. Orderly rules of pro¬ 
cedure do not require sacrifice of the rules of fundamental jus¬ 
tice. " 

+ 

While recognizing the desirability and existence of a general practice, the 
Court on page 558 says, - 

"nevertheless (the Courts) do not lose sight of the fact that 
such appellate practice should not be applied where the obvious 
result would be a plain miscarriage of justice." 

11. Complainant says that in some instances as he was informed and be¬ 
lieves, payments of interest on real estate notes held by the said Bank 
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were credited to principal in order to reduce the value of assets to the 
extent of $40,000. Complainant says that he was unaware of any of the 
foregoing facts at the hearing in Bank vs Morganthau et al supra . 

12. Complainant says sometime prior to the receivership, he approached 

a Western political friend, attorney and associate of the former Comptroller 
J. F. T. O'Connor, who stated that he could open the Bank; that the former 
Comptroller was his friend; that he agreed to open the Bank for a fee of 
$10,000 which Complainant offered him, but after a few days he reported 
that he was unable to accomplish anything. Complainant says that some¬ 
time thereafter a Receiver was appointed for the Bank and this "friend" 

(now deceased) was appointed attorney for the Receiver and immediately 
began filing separate petitions in the District Court to exchange per¬ 
fectly good 6 per cent real estate notes for 3 per cent Home Owners Loan 
Bonds; that this was done on numerous occasions, this ^’friend" receiving 
a fee in each instance for such services. (See Mis. Docket 40 of the 
District Court) when all such exchanges should have been combined into 
one petition, if exchanged at all, which Complainant says was fraudulent 
and unnecessary. 

13. Complainant shows that he has been required to pay "under protest" 
several thousand dollars additional for the years 1946, 1948, 1950 and 
1951. 

8 Wherefore, Complainant files this bill and prays: 

1. That the Respondent United States be required to answer this bill 
at an early date. 

2. That this Court declare that the order of the D. C. Court of Ap¬ 
peals, in the Case of Bank vs. Morganthau et al (69 D. C. Appeals 234 and 
85 F 2nd 811) of July 20, 1936 holding said Savings Bank insolvent was 
obtained by misrepresentation and fraud and is not binding upon this Court 
in the instant case. 

3. That the decision of the Tax Court in case No. 24322 is not binding 
on this Court for the reason that the said decision was based upon points 
not put in issue in the pleadings, to wit: the opinion of the D. C. Court of 
Appeals in the case of Bank vs Morganthau et al of July 20, 1936 referred 
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to in No. 2, above, and the assessment suit filed against the Stockholders 
of the Bank in 1937. 

4. That the order of the Circuit Court of Appeals (Fourth Circuit) 

No. 6678 being the same matter as No. 24322 of the Tax Court, entered 
February 13, 1954 or any other time is not res judicata and is not binding 
on this Court for the same reasons as stated in No. 2, No. 3 and No. 4 
above. 

5. That this Court declare that Complainant is entitled to a carry over 
loss of $352,800, sustained in the year 1945, for the five years succeed¬ 
ing the year of the loss in accordance with Sec. 117 (e) (1) of the Internal 
Revenue Code. 

6. That this Court order the Respondent to refund to Complainant 
whatever amounts are found to be due him under the law and the facts, 
much or little. 

7. Complainant demands a jury trial for all issues of fact, in this 
case. 

8. Complainant prays for general relief. 

/s/ Wade H. Cooper, pro se. 

Attorney for Complainant. 

University Club, 

Washington, D. C. 
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EXHIBIT B 


9 [Filed Dec. 10, 1954] 

STATEMENT OF CONDITION 
United States Savings Bank, Washington, D. C. 

For Quarterly Period Ended March 31, 1935 
Date of Suspension March 5, 1933 

[Stamped "Filed Sep 25 1944, 
ASSETS Charles E. Stewart, Clerk] 

Assets at date of suspension (book value as re¬ 
ported in Receiver's First Report) $ 2, 750,398. 85 

Additional Assets acquired since suspension 

(book value) 39,493.14 

Stock Assessment (0%) No assessment to date 


TOTAL ASSETS TO BE ACCOUNTED FOR 2, 789, 891. 99 

Cash collected from Assets $. 1,171,452.18 

Cash collected from Additional Assets 14,083. 38 

Cash collected from Stock Assessment No assessment to date 


Total Cash Collected from Assets and Stock Assessment: $ 1,185, 535. 56 


Offsets allowed on Assets 
Losses charged off: 

On Assets 

On Stock Assessment 

Total Losses Charged off: 

Remaining Assets: 

Uncollected Assets 
Uncollected Additional Assets 
Uncollected Stock Assessment 


136, 225.07 


3, 882. 08 

No assessment to d ate 

3, 882.08 


1,439,249. 28 
25,000.00 

No assessment to date 


Total Remaining Uncollected Assets: 1,464,249.28 

TOTAL ASSETS ACCOUNTED FOR: 2, 789, 891. 99 

Recapitulation Of Remaining Assets - Book And Estimated Values 


Remaining Assets: 


Book Value: (*) Estimated Value: 


Uncollected Assets 
Uncollected Additional Assets 
Uncollected Stock Assessment 


$ 1,439,249.28 $ 1,131, 992. 64 
25,000.00 -0- 

No assessment to date No assessment to date 


TOTAL REMAINING ASSETS: 


$ 1,464,249.28 $ 1,131,992.64 


(*) The above figures as to estimated values represent the Receiver's present estimate of the ultimate liquida¬ 
tion value of these items. Accordingly, these values are not guaranteed by either the Receiver or the Comp¬ 
troller of the Currency, and they should not be accepted by the depositor as final either as a basis of prospective 
dividends or otherwise. The assets valued above include those, if any. which have been pledged for the repay¬ 
ment of secured liabilities and no allowance has been made for unpaid balances of such claims or for any out¬ 
standing balance of a liquidating loan granted to the receiver by die Reconstruction Finance Corporation. 
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LIABILITIES 

Secured Liabilities at date of Suspension 
Unsecured Liabilities at date of Suspension 
Additional Liabilities Established 

TOTAL LIABILITIES THIS DATE: 

Preferred Liabilities Paid in Cash 

by Receiver $ 93,471.92 $ 592,665.04 

[ Paid by Conservator $_] . . . 499,193.12 

Liabilities offset (Unsecured $ , 136,225.07 

Unsecured Liabilities for which Receiver’s Certificates 

have been issued 1,581,340.81 

Unpaid Secured Liabilities (Both proved and unproved) None 

Unsecured Liabilities not paid or proved 128,559.69 

TOTAL LIABILITIES ACCOUNTED FOR: $2,438,790.61 


$ None 

2,393,259.59 
45,531.02 

2,438,790.61 


COLLECTIONS and DISBURSEMENTS 

COLLECTIONS FROM ALL SOURCES: 

Cash collected from assets $1,185,535. 56 

Cash collected from Interest, Premium, 

Rents, etc. 121,638.76 

Cash collected by Receiver, and held as 

Trustee for Owners 152.38 

Reconstruction Finance Corporation LoansRec’d 1,445,793.12 
[Loan to Conservator $499,193.12] 

TOTAL COLLECTIONS TO BE ACCOUNTED FOR 2,753,119.82 

DISBURSEMENTS OF EVERY CHARACTER: ~ 


Preferred Liabilities Paid (Including Dividends) $ 592,665.04 

[Paid by Conservator $499,193.12] 

Collateral Account (Collections held by Secured 
Creditors and not yet applied) 

Advances in protection of Assets (Taxes, Insurance, 

etc. 1,450.63 

Expenses of receivership 78,090.80 

[Expenses and Advances by Conservator $34,116. 60] 

Dividends Paid to Unsecured Creditors (65%) 1,027,873.27 

[ Paid by Conservator $ None] 

Reconstruction Finance Corporation Loans Repaid 771,193.12 

Cash in hands of Receiver and Comptroller 281,846.96 


TOTAL COLLECTIONS ACCOUNTED FOR: $2,753,119. 82 


(SIGNED) CARTER B. KEENE 


Receiver. 
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STATEMENT OF CONDITION 
United States Savings Bank, Washington, D. C. 
File #2785 For Quarterly Period Ended September 30, 1945 

Date of Failure March 6, 1933 


ASSETS 


Assets at date of suspension (book value as reported 
in Receiver’s First Report) 

Additional Assets acquired since suspension 
(book value) 

Stock Assessment (....%) 


$2,750,398.85 

58,519.01 

100,000.00 


TOTAL ASSETS TO BE ACCOUNTED FOR: $2,908,917.86 


Collections: 


Cash collected from Assets 

$2,327,859.66 


Cash collected from Additional 



Assets 

35,339. 59 


Cash collected from Stock 



Assessment 

12,225.00 


Total Cash Collected from Assets and Stock 


Assessment: 


$2,375,424.25 

Offsets allowed on Assets 


167,427.65 

Losses charged off: 



On Assets 

$ 278,290. 96 


On Stock Assessment 

77,775.00 


Total Losses Charged off: 


356,065.96 

Remaining Assets: 



Uncollected Assets 

.00 


Uncollected Additional Assets 

.00 


Uncollected Stock Assessment: 

10,000.00 


Total Remaining Uncollected Assets: 

10,000.00 

TOTAL ASSETS ACCOUNTED FOR: 

$2,908,917.86 

Recapitulation of Remaining Assets - Book and Estimated Values 

Asset Group 

Book Value 

(*) Estimated 



Value 

Uncollected Assets 

$ .00 

.00 

Uncollected Additional Assets 

.00 

.00 

Uncollected Stock Assessment 

10,000.00 

.00 

TOTAL REMAINING ASSETS: 

$ 10,000.00 

o 

o 

• 

m- 


(*) The above figures as to estimated values represent the Receiver’s present estimate of the ultimate 
liquidation value of these items. Accordingly, these values are not guaranteed by either the Receiver 
or the Comptroller of the Currency, and they should not be accepted by the depositor as final either 
as a basis of prospective dividends or otherwise. The assets valued above include those, if any, which 
have been pledged for the repayment of secured liabilities. 


! 
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LIABILITIES 


Secured Liabilities at date of Suspension 
Unsecured Liabilities at date of Suspension 
Additional Liabilities Established 


$ 499,193.12 
1,894,066.47 
45,964.80 


TOTAL LIABILITIES THIS DATE: 


$2,439,224.39 


Secured and preferred Liabilities Paid in Cash 
By Receiver $95,832.10 

0-1.... 100.10 595,125.32 

[Paid by Conservator $499,193.12] 

Liabilities offset (Unsecured $167,427.65, Secured $.. 167,427.65 

Unsecured Liabilities for which Receivers 

Certificates have been issued 1,631,427.17 

Unpaid Secured Liabilities (Both proved and unproved) . 00 

Schedule Tt T" $45,226. 81 

"W-l” 17.44 

Unsecured Liabilities not paid or proved 45,244.25 

TOTAL LIABILITIES ACCOUNTED FOR: $2,439,224.39 


COLLECTIONS and DISBURSEMENTS 

COLLECTIONS FROM ALL SOURCES: 

Cash collected from assets and stock assessment $2,375,424.25 
Cash collected from Interest, Premium, Rents, etc. 314,627. 52 
Cash collected by Receiver, and held as Trustee 

for Owners 622.90 


TOTAL COLLECTIONS TO BE ACCOUNTED FOR 2,690,674.67 


DISBURSEMENTS OF EVERY CHARACTER: 


Secured and Preferred Liabilities Paid (including 

Dividends) $ 595, 

[Paid by Conservator $499,193.12] 


Collateral Account (Collections held by Secured 
Creditors and not yet applied) 

Advances in protection of Assets (Taxes, Insurance, 

etc. 9, 

Costs of Liquidation 289, 

[Expenses and Advances by Conservator $33,773.79] 
Dividends Paid to Unsecured Creditors (100%) 1,631, 

Comptroller of the Currency - Reserve for Stock 

Assessments paid 4, 

Cash in hands of Receiver and Comptroller 160, 


125.32 


.00 

592.32 

167.43 

785.11 

267.01 

737.48 


TOTAL COLLECTIONS ACCOUNTED FOR: $2,690,674.67 


Receiver 
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13 [Filed Dec. 10, 1954] Eric Fowler 

70 S. E. Second Street, 

Clyde Court Hotel 
Miami 32, Florida 
P.O. Box 1510 

December 8, 1952. 

Honorable Wade H. Cooper, 

University Club, 

Washington, D. C. 

My dear Colonel Cooper: 

As you probably know the late Judge J. F. T. O’Conner who prior 
to becoming a judge was the Comptroller of the Currency at Washington. 

Long before Mr. O’Conner went to Washington and while he was 
living in Los Angeles we became very close personal friends, he being 
a bachelor, I also, we went around together quite a bit to parties and 
gave quite a number ourselves. 

After he became Comptroller and moved to Washington and as I 
was living in Washington at that time, we renewed our pleasant personal 
acquaintance. 

During that time the bank holiday occured, all the banks were 
closed in Washington, including the several banks of which you were 
president and especially the United States Saving Bank, which you had 
over a period of years built up to one of the most attractive small banks 
in Washington and when Mr. O’Conner declined to allow you to reopen this 
bank, you will recall that I became very much interested as I knew quite 
well that the United States Saving Bank was perfectly solvent, with an 
excellent surplus. 

During the many months while this bank was closed I talked with 
Mr. O’Conner about purchasing your stock and he told me on two differ¬ 
ent occasions that if I should purchase your stock and would enter into 
an agreement with him that I would not directly or indirectly allow this 
stock to get back to you. That he would authorize me to open and oper- 
ate the bank without paying in any additional capital or surplus. 

Inasmuch as my health became impaired and I went to the Walter 
Reed hospital for a very major operation and was very slow in recovering, 
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I abandoned the idea of taking over the bank, although I would have liked 
to very much to do so because as subsequent examinations and proceed¬ 
ings have disclosed that the bank was solvent at all times paid off all 
depositors with interest and paid out huge fees for receivers and attor¬ 
neys. 

Subscribed to and sworn to before Cordially yours, 
me Dec. 8, 1952. ! Eric Fowler 

/S/ Notary Public 


14 [Filed Dec. 10, 1954] Law Offices 

ROLLAND LEE NUTT 
McLachlen Bank Building 
Washington, D. C. 

DISTRICT OF COLUMBIA, SS: 

I, Rolland Lee Nutt, being duly sworn depose and say: That from 
February, 1934, until December, 1936, I was deputy receiver under 
the late Carter B. Keene, who was Receiver of the United States Sav¬ 
ings Bank, Washington, D. C. That in December, 1936, the office of 
the Comptroller of the Currency notified said Carter B. Keene that he 
should as Receiver immediately institute suit against the stockholders 
of the United States Savings Bank for stockholders' statutory liability 
for the debts of the bank. That Mr. Keene informed the Comptroller’s 
office that in his opinion there would be no deficiency for which the 
stockholders would be liable, as 90% had already been paid in dividends 
and he believed the bank would undoubtedly pay 100% to depositors. Mr. 
Keene declined to institute suits against the stockholders. A few days 
thereafter Mr. Keene was requested by the office of the Comptroller 
of the Currency to submit his resignation as Receiver. I, too, was re¬ 
quested to submit my resignation as deputy receiver. Resignations 
were submitted and accepted. 

/S/ Rolland Lee Nutt 

Subscribed and sworn to before me this 12th day of Dec., 1952. 

/S/ Thelma Creath, Notary Public, D. C. 
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[Filed Dec. 10, 1954] 

AFFIDAVIT OF E. SPENCER FITZGERALD 

The District Title Insurance Company 

The Lawyers Title Insurance Company 

The Washington Title Insurance Company 

1413 Eye Street, N.W. 

Washington 5, D. C. 

Copy September 8, 1953 

Mr. Wade H. Cooper 
University Club 
Washington, D. C. 

Dear Mr. Cooper: 

You are advised that by Deed dated January 20, 1944 and recorded 
in Liber 7932 at folio 327 of the Land Records of the District of Colum¬ 
bia, R. C. Parsons, Receiver of the United States Savings Bank, a West 
Virginia Corporation, acting pursuant to order of final ratification passed 
in Miscellaneous No. 40 in the District of Columbia on December 23, 

1943, conveyed lot 50 in square 204 in the District of Columbia to Isa- 
dore Nochlin and Sam Schwartz as joint tenants. 

According to the Baist's plat book, said lot and square is located 
at the Northwest corner of 14th and You Streets, N. W. and is known as 
premises 2000 14th Street, N.W. said premises being formerly occu¬ 
pied and owned by United States Savings Bank. 

Very truly yours, 

E.S. Fitzgerald, 

E. Spencer Fitzgerald, 

Vice-President. 

The above statement is correct according to the records. 

WADE H. COOPER. 

Sworn to and subscribed before me this September 8, 1953. 

Richard F. Fleet, Notary Public. 
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16 [FiledDec. 10, 1954, Harry M. Hull, Clerk] 

Filed Nov. 28, 1952. 

No. 24322 

THE TAX COURT OF THE UNITED STATES 
Wade H. Cooper, Petitioner 
vs 

Commissioner of Internal Revenue. 

Answer to Amended Petition 


Comes now the Commissioner of Internal Revenue, by his Attorney, 
Charles W. Davis, Chief Counsel, Bureau of Internal Revenue, and for 
answer to the amended Petition filed herein, admits and denies as fol¬ 
lows: 

1 to 5, inclusive. Denies the allegations contained in paragraphs 
1 to 5, inclusive, of the amended Petition filed with the Court on Novem¬ 
ber 24, 1952. 

6. Denied generally and specifically each and every allegation con¬ 
tained in the amended Petition not herein-before expressly admitted, 
qualified or denied. 

Wherefore, it is prayed that Petitioners appeal be denied. 

Of Counsel 

Philip A. Bayer, Appellate Counsel 

Paul E. Waring, Special Attorney 
Bureau of Internal Revenue 


Charles W. Davis 
P A B 

Charles W. Davis, 
General Counsel 
Bureau of Internal 
Revenue. 
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[Filed Dec. 10, 1954] 

UNITED STATES COURT OF APPEALS 

FOURTH CIRCUIT 

NO. 6678 

Wade H. Cooper, Petitioner for Rehearing 
vs 

Commissioner of Internal Revenue,, Respondent 

Order NUNC PRO TUNC 

In this cause, Petitioner, Wade H. Cooper, appearing in his own 
behalf, at the hearing in the City of Baltimore on November 18, 1953, 
and then and there presented to the Court the original Certificate (also 
printed in the Appendix) of the District Court of the United States of the 
District of Columbia, showing that the Bank Building in this cause was 
sold for $80, 000 cash on December 23, 1943, and that said Petitioner 
at the same time and place also presented to the Court a Certificate 
from the District Title Insurance Co. showing that the title to said 
building was passed by Deed dated January 20, 1944, and asked per¬ 
mission to file same. 

Thereupon the Court ruled that as this Court is not a Court of Orig¬ 
inal Jurisdiction, Petitioner was refused permission to file said certi¬ 
ficates, the Court also declining to take Judicial Notice of either said 
certificates or the facts stated in the same. This Order is entered 
Nunc Pro Tunc (Nov. 18, 1953) this February 1954. 


Chief Judge 

To all of which Petitioner excepts. (Signed by all three Judges of 

the Court.) 
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18 [Filed Apr 26, 1955] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

WADE H. COOPER ) 

Plaintiff ) 

v. ) Civil Action No. 5247-54 

UNITED STATES ) 

Defendant ) 

Motion to Extend Time For The Defendant 
To Answer or Otherwise Plead 


Comes now the United States, defendant herein, by the 
United States Attorney for the District of Columbia, and respect¬ 
fully moves the Court to extend the time for the defendant to 
answer or otherwise plead to the complaint until and including 
May 25, 1955, on the grounds that additional time is needed to 
analyze the records and prepare an appropriate answer to the 
complaint. 


/s/ LEO A. ROVER 
United States Attorney 


/s/ OLIVER GASCH 
Assistant United States Attorney 


/s/ FRANK H. STRICKLER 
Assistant United States Attorney 


/s/ RUFUS E. STETSON, JR. 
Assistant United States Attorney 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


20 [ Filed May 4, 1955] 

WADE H. COOPER 

Plaintiff 

v. 

UNITED STATES 

Defendant 


> 

) 

) Civil Action No. 5247-54 

) 

) 


MOTION FOR JUDGMENT PRO CONFESSO 

Comes now the Plaintiff and moves the court for a Judgment Pro 
Confesso, it appearing that no answer or other plea to the complaint has 
been filed by the Defendant United States, the complaint having been 
filed December 10, 1954. 

This is in opposition to the pending motion for any further ex¬ 
tension of time. 

/s/ WADE H. COOPER pro se 
Attorney for Plaintiff 
University Club 
Washington, D. C. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[ Filed May 5, 1955] 

WADE H. COOPER, ) 

Plaintiff ) 

v. ) CIVIL NO. 5247-54 

THE UNITED STATES, ) 

Defendant ) 

ANSWER 

Now comes the United States of America, above-named defendant, 
by its attorney, Leo A. Rover, United States Attorney in and for the Dis¬ 
trict of Columbia, and for its answer to the complaint filed herein al¬ 
leges and says: 

1 . 

Denies the allegations contained in paragraph numbered 1 thereof, 
except that it is admitted that plaintiff is the taxpayer who has instituted 
this action, and except that it is admitted that this Court has jurisdiction, 
as alleged in subparagraph (a) thereof. 

2 . 

Denies the allegations contained in paragraph numbered 2 thereof, 
except that it is admitted that the United States Savings Bank was or¬ 
ganized under the laws of the State of West Virginia, with a capital stock 
of $100,000, consisting of 1,000 shares of $100 each, 560 of said shares, 
or 56% of the capital stock, having been owned by said plaintiff. 

3 . 

Denies each and every allegation of fact contained in paragraph 
numbered 3 and subparagraph (a) thereof. 

4. 

Admits the allegations contained in paragraph numbered 4 thereof, 
except that the defendant says that the claims for refund filed by plaintiff 
for the years 1947, 1948, 1949 and 1950 have not as yet been officially 
disallowed by the Commissioner of Internal Revenue, and except that with 
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respect to the claim filed for the year 1946 the defendant says plaintiff 
was advised on September 21, 1953, by the District Director of Internal 
Revenue that no further consideration of said claim would be given since 
it related to a return of plaintiff for a year closed by a final order of the 
Tax Court. 

5 to 13, inclusive 

Denies each and every allegation contained in paragraph numbered 
5, subparagraph 5 (a), paragraph 6, subparagraphs 6 (a), 6 (b) and 6 (c), 
paragraphs 7, 8 and 9, subparagraphs 9 (a), 9 (b) and 9 (c), paragraph 
10, subparagraphs 10 (a), 10 (b), 10 (c), 10 (d), and paragraphs 11, 12 
and 13 thereof, except to the extent as may be admitted or as may appear 
in the allegations hereinafter set forth in the affirmative defense and/or 
in the exhibits hereto attached and made a part of said affirmative de¬ 
fense. 

AFFIRMATIVE DEFENSE 

For a special, separate, complete and affirmative defense to the 
alleged cause of action set forth in the complaint filed herein, the defen¬ 
dant alleges as follows: 

1 . 

That on June 1, 1949, the Commissioner of Internal Revenue directed 
a registered letter to plaintiff, notifying him of the determination of a 
deficiency in income tax for the calendar year 1946 in the amount of 
$2,930,22; that on July 29, 1949, plaintiff filed a petition in the Tax Court 
of the United States (Docket No. 24322) for a redetermination of said de¬ 
ficiency; that on August 22, 1949, an answer was filed in behalf of said 
Commissioner, the respondent in said proceeding; that thereafter the 
said Commissioner filed an amended answer to said petition, requesting 
the Tax Court to increase the aforesaid deficiency against plaintiff to 
23 $3,335.63, on account of other adjustments not involved herein; that in the 

aforesaid petition and in an amended petition filed on May 19, 1950, plain¬ 
tiff claimed, among other issues raised, that he was entitled to a deduction 
for a stock loss for the year 1946 of $352,800, growing out of the liquida¬ 
tion of the United States Savings Bank of Washington, D. C., said claimed 
loss representing the alleged market value of 560 shares of the capital 
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stock of said bank, which plaintiff claimed and alleged became worthless 
in the year 1946; that on September 7, 1951, after hearing on the merits 
of all of the issues raised in said proceedings, the Tax Court rendered its 
findings of fact and its decision (copy of which is hereto attached and made 
a part hereof as Exhibit A), holding that the shares of capital stock of the 
aforesaid bank, owned by plaintiff, became worthless prior to the year 
1946; that thereafter, on October 1, 1951, plaintiff filed a motion with the 
Tax Court for leave to further amend his petition and to claim a deduction 
under Section 117 (e), Internal Revenue Code, for the carry over of said 
alleged capital loss in the amount of $352,800, on the ground that said 
stock owned by him in the aforesaid bank became worthless in 1946; and 
that on November 15, 1951, the Tax Court denied such motion for leave 
to amend. 

2 . 

That thereafter plaintiff filed a timely appeal in the United States 
Court of Appeals for the Fourth Circuit (No. 6404) for a review of the afore¬ 
said decision of the Tax Court, on the ground, amonth other issues not 
involved here, that the Tax Court had erred in refusing to allow plaintiff 
to file an amendment to his original petition, claiming the aforesaid alleged 
carry over loss of $352,800 under Section 117 (e), Internal Revenue Code; 
that upon consideration of said appeal and after argument by respective 
counsel, the Court of Appeals for the Fourth Circuit, on June 19, 1952, 

24 rendered its decision (reported in 197 F. 2d 951), affirming the decision 
of the Tax Court on issues not involved here, but remanded said proceed¬ 
ings to the Tax Court with direction that the Tax Court further consider 
the question of whether plaintiff was entitled to relief under Sections 23 
(g) (2) and 117 (e), Internal Revenue Code, without expressing any opinion 
as to the bearing of these sections upon plaintiffs case; that thereafter, 
upon receipt of the mandate of said appellate court, the proceeding was 
again set down for hearing in the Tax Court, at which time certain ad¬ 
ditional proof was introduced, and as a result of the consideration of said 
additional evidence, together with the findings of fact set out in its previous 
decision of September 7, 1951, the Tax Court, on July 13, 1953, rendered 
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new findings of fact and its decision (copy of which is attached hereto and 
made a part hereof as Exhibit B), holding that plaintiffs stock in the 
United States Savings Bank became wholly worthless prior to December 
31, 1941, and that consequently plaintiff could not carry over any portion 
of said resulting loss so sustained to the taxable year 1946 under the 
provisions of Section 117 (e) of the Internal Revenue Code. 

3. 

That on August 10, 1953, plaintiff filed an appeal in the United States 
Court of Appeals for the Fourth Circuit (No. 6678) for a review of the 
aforesaid decision of the Tax Court; that upon consideration of said appeal 
and after argument by respective counsel, the said appellate court, on 
January 4, 1954, rendered its decision (reported in 209 F. 2d 154), af¬ 
firming ^er^uriam the decision of the Tax Court; that thereafter, on 
February 1, 1954, plaintiff filed a petition with the Court of Appeals for 
the Fourth Circuit for a rehearing and reconsideration of the aforesaid 
decision; that on February 13, 1954, the said appellate court denied plain¬ 
tiffs petition for rehearing; that no petition for certiorari was there- 
25 after filed by plaintiff and that therefore the aforesaid decision of the 
Court of Appeals for the Fourth Circuit has now become final. 

4. 

That by the aforesaid decision of the Tax Court of the United States 
and the affirmance thereof by the Court of Appeals for the Fourth Circuit, 
as aforesaid, the issue as to the year in which the capital stock of the 
United States Savings Bank became worthless has been finally adjudicated 
and settled and that therefore the final judgment in the aforesaid case 
completely bars and estops plaintiff from maintaining this action. 

WHEREFORE, the defendant prays that judgment be entered here¬ 
in dismissing the complaint with costs. 

/s/ Leo A. Rover 

UNITED STATES ATTORNEY 
Attorney for Defendant. 

/s/ Oliver Gasch 

Assistant United States Attorney 
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Let this be filed: 



M 

FRANK H. STRICKLER 
Assistant United States Attorney 

JUDGE 



/•/ 

RUFUS E. STETSON, JR. 
Assistant United States Attorney 

* 

♦ 

* 

* 

♦ 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[ Filed May 9, 1955] 

WADE H. COOPER, ) 

Complainant) 

vs. ) CIVIL NO. 5247-54 

THE UNITED STATES, ) 

Respondent) 

Motion to Strike the Answer and Exhibits A and B and For 

Judgment By Default 

Comes now the Complainant and respectfully moves the Court, - 

1. To strike the answer of the Respondent from the files as it comes 
out of time, and 

2. Enter a judgment by default in favor of Complainant. 

/s/ WADE H. COOPER, PRO SE 
University Club 
Washington, D. C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[Filed May 20, 1955] 

WADE H. COOPER, ) 

Plaintiff, ) 

v. ) Civil Action No. 5247-54 

UNITED STATES, ) 

Defendant. ) 

AFFIDAVIT 

DISTRICT OF COLUMBIA, ss: 

I, Rufus E. Stetson, Jr., Assistant United States Attorney for the 
District of Columbia, being first duly sworn, do solemnly state as 
follows: 

1. The summons and copy of the complaint herein were served on 
the United States Attorney on December 10, 1954. 

2. Affiant was advised by letter dated December 23, 1954 from As¬ 
sistant Attorney General H. Brian Holland, Tax Division, Department of 
Justice, that steps were being taken to obtain the necessary data and in¬ 
formation from the Chief Counsel, Internal Revenue Service, and that the 
answer or other appropriate pleading would be prepared by attorneys on 
his staff. 

3. On May 5, 1955 affiant received the prepared answer, together 
with exhibits thereto, and affiant filed the original of said papers with 
the Clerk of this Court on May 5, 1955. 

/s/ RUFUS E. STETSON, JR. 

Assistant United States Attorney 

Subscribed and sworn to before me this 20th day of May, 1955. 

/s/ Bertha M. Fant_ 


My Commission Expires May 1, 1960. Notary Public, D. C. 
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THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

[ Filed July 19, 1955] 

Wade H. Cooper ) 

Complainant ) 

vs. | Civil Action No. 5247-54 

The United States ) 

Respondent ) 

AMENDED COMPLAINT 

By leave of the Court first had and obtained, Complainant herein 
hereby amends his original Complaint in this cause filed on December 10, 
1954 in words and phrases following: 

By adding to paragraph 2 of the original complaint, this: — Under 
the laws of West Virginia, where the said Bank was organized, only a 
surplus of 20 percent was required against a capital stock of $100,000 
(Code of West Virginia, Acts of 1913) but Complainant did not regard this 
as sufficient protection for the depositors and persuaded his associate 
directors and stockholders to cooperate with him in creating a surplus of 
around $500,000 or about twenty-five or thirty times the amount required 
by law; and this was the reason advanced by Complainant to certain de¬ 
positors urging them to accept 3 percent in settlement of the interest 
question out of which this litigation grew. This- being the same rate 
urged by the Comptroller in the case of Cooper, Appellant vs. Goldsmith, 
et al, No. 8369 and also No. 8370 in the U.S. Court of Appeals, For the 
District of Columbia, April term 1942, to which reference is hereby made. 

By amending paragraph 3 by adding these paragraphs, — 

(b) Upon further examination of his records, Complainant finds and there¬ 
fore charges that for the taxable year 1946, on March 11th of that year 
he paid to Respondent the sum of $1,250,00; that on July 17, 1952, he 
paid under protest the additional sum of $4,434.66, based upon the Claim 
of Respondent or its agent that Complainant had capital gains of $6,970.38 
for that taxable year. This last payment on July 17, 1952 was made 
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following the opinion of the Court of Appeali9 (CCA4) on June 19, 1952 
that the gains made as a result of certain interest assignments were not 
gifts. Complainant says he is entitled, under the Carry-Over Law of 
December 31, 1941 to a refund of both of the said amounts, with interest, 
totaling approximately, as of this date, $7,200.00. 

(c) Complainant shows that he paid to Respondent on June 15, 1947, the 
sum of $1,360.00 and that this sum with interest is a total of around 
$2,000.00, as of this date, is due him as a refund, under the Carry-Over 
Law. 

56 (d) Complainant shows that on March 8, 1948, he paid to Respondent the 
sum of $1,360.00 and that on April 12, 1954, he paid to the Respondent, 
under protest , the additional sum of $1,289. 87, which items, with interest, 
total around $3,300.00 as of this date, all of which is due him as a refund 
under the said Carry-Over Law. 

(e) Complainant showed that on March 4, 1949, he paid to Respondent the 
sum of $1,360.00 and that said sum, with interest, or a total of around 
$1,850.00 is due him as a refund under the said Carry-Over Law. 

(f) Complainant shows that beginning on March 10, 1950, and thereafter 
(quarterly) he paid during the year 1950 to Respondent the sum of $1,300.00 
and that on April 2, 1954, he paid, under protest , the additional sum of 

$1,104.21 to Respondent and that both said sums, plus interest, or a 
total of around $2,650.00 is now due him as a refund under the Carry- 
Over Law of December 31, 1941, or a total sum for the said five years 
as above enumerated of approximately $17,000.00 is due Complainant 
as a refund under the law, less a refund of $127.60 in 1947 and $615.08, 
October 15, 1951. 

By adding this paragraph, — 

And now, Complainant says he finds and charges that under the law the 
$7,433.88 which he allegedly made as a result of the interest assign¬ 
ments in the calendar year 1945, was and is simply a return of capital 
and that under Regulation 111, Sec. 29, 21-l(a) "a mere return of capi¬ 
tal” is entirely free from taxation. See said section of the Internal 
Revenue Law which distinctly states: "Income (in the broad sense). 
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meaning all wealth which flows into the taxpayer "other than a mere re ¬ 
turn of capital" *** It was the purpose of Complainant in procuring said 
interest assignments from certain depositors to return or restore a part 
of his lost capital. This is another reason for a refund of all payments 
made in the year 1946, as a mere return of capital is free from taxation 
regardless of the year of the return. Complainant, therefore, says that 
the payment of both of said sums for the taxable year 1946 was and is a 
mistake by Respondent, or his agent, and that both said sums, with in¬ 
terest, should be refunded to Complainant. 

By adding to paragraph 6(a) at the end of this statement. The said 
Comptroller even refused to distribute to the depositors the sum of $281,000 
cash which he had on hand, collected from the assets, according to his 
statement of March 31, 1935, which would have made a total payment of 
80 percent at the first payment when added to the 65 percent which he did 
pay. 

By adding the following (sub-paragraph (a)), paragraph 11. —Fol¬ 
lowing the payment of 100 percent, no action was taken to force collection 
of an assessment for several years and during this period the statements 
show the additional sum of $125,000.00 disappeared. Complainant says 
57 this delay was for the fraudulent purpose of reducing the assets by the 
dissipation and waste of said sum of $125,000.00 in order to make it 
appear that the said Bank was insolvent, when it was not. 

By adding sub-paragraph (b) to paragraph 11, stating the following — 
All the records of the said Bank were burned and consumed by fire by 
orders of the Comptroller sometime following the payment of 100 percent 
to the depositors and Complainant, therefore, is without access to the 
records. 

By adding to paragraph 10 (b) the following — The case was heard 
by the Tax Court (Judge Bruce) on November 24, 1952. The brief of 
Complainant Cooper was filed promptly on December 8, 1952. The brief 
of Respondent was delayed while his attorneys were debating what defense 
to make and was therefore not filed until January 23, 1953, or 60 days 
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after argument. The points relied upon by Respondent were never put 
in issue in the pleadings in any way and never mentioned or discussed 
during the trial, as required by Rule 15(b). 

By adding sub-paragraph 10(c) to paragraph 10, stating the follow¬ 
ing:— The fallacy of the reasoning of Judge Bruce is made plain in his 
opinion wherein he says: 

"All that Petitioner ever acquired from the depositors of 
the Bank through his purchase of their interest claims 
were choses in action covering litigated claims unliquidated 
in amount and not determined to be obligations of the in- 
solvent Bank until subsequent to the acquisition of such 
claims by Petitioner", (italics ours) 

In the face of this statement that the claims (interest assignments) were 

not determined to be obligations of the "insolvent Bank" until subsequent 

to their purchase (decision of 1945) he found no trouble in holding that the 

Bank was insolvent in 1936 though his statement means that the Bank had 

a capital of $100,000 and a surplus of $61,000 in 1945, which added to 

the disappearing $125,000.00 mentioned in sub-paragraph (a) of paragraph 

11, equals $286,000.00, following the payment of 100 percent. 

/s/ Wade H. Cooper 
* * * * * * 

60 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

[ Filed August 1, 1955] 

WADE H. COOPER, ) 

Plaintiff ) 

v. ) CIVIL NO. 5247-54 

THE UNITED STATES, ) 

Defendant ) 

ANSWER TO AMENDED COMPLAINT 

Now comes the United States of America, the above-named defen¬ 
dant, by its attorney, Leo A. Rover, United States Attorney in and for 
the District of Columbia, and for its answer to the amended complaint 
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filed herein alleges and says: 

1 . 

Answering the addition and amendment to paragraph 2 of the original 
'complaint, the defendant says that, assuming the facts alleged in said 
addition and amendment to be true, said facts are completely irrelevant, 
immaterial and unimportant to the issue in the pending action, for the 
reasons stated in the separate and affirmative defense to the alleged 
cause of action set forth in the original complaint filed herein, and there¬ 
fore the defendant moves to strike said addition and amendment. 

2 . 

Denies the allegations of fact contained in the amendments to para¬ 
graph 3 of the original complaint and the allegations of fact contained in 
the additions thereto designated as subparagraphs (b), (c), (d), (e) and 
(f) thereof, except that the defendant says that the payments by plaintiff 
of $1,250 on account of his 1946 taxes was made on March 16, 1946, 
instead of on March 11, 1946; that payment of the additional tax and in¬ 
terest for the year 1946 in the sum of $4,434. 66 was made on July 23, 

1952, instead of on July 17, 1952, as alleged in subparagraph (b) thereof; 
that payment of the sum of $1,360 on account of plaintiff's 1947 taxes was 
61 made on January 30, 1947, instead of on June 15, 1947, as alleged in 
subparagraph (c) thereof; that payment of the sum of $1,360 on account of 
plaintiff's 1948 taxes was made on March 19, 1948, instead of on March 8, 

1948, as alleged in subparagraph (d) thereof, of which amount $180.10 
was refunded to plaintiff on April 12, 1949; except that it is admitted that 
the additional sum of $1,289.87 on account of plaintiff's 1948 taxes was 
paid on April 12, 1954; that payment of the sum of $1,360 on account of 
plaintiff's 1949 taxes was made on March 16, 1949, instead of March 4, 

1949, as alleged in subparagraph (e) thereof, of which amount $562.18, 
plus interest of $52.90, aggregating $615.08, was refunded to plaintiff 

on October 25, 1951; and except that it is admitted that plaintiff paid during 
the year 1950 the sum of $1,300 on account of his 1950 taxes, and that an 
additional sum of $1,104.21 on account of plaintiff's 1950 taxes was made 
on April 12, 1954, instead of on April 2, 1954, as alleged in subparagraph 
(f) thereof. 





Further answering the balance of the amendments and additions to 
the original complaint, specifically the allegations contained in the unnum¬ 
bered addition to paragraph 3 thereof, as well as the additions and amend¬ 
ments to paragraphs 6(a), 11(a), 11(b), 10(b) and 10(c), respectively, 
the defendant says that, assuming the facts alleged in said respective ad¬ 
ditions and amendments to be true, said facts are completely irrelevant, 
immaterial and unimportant to the issue in the pending action for the 
reasons stated in the separate and affirmative defense to the alleged cause 
of action set forth in the original complaint, and therefore the defendant 
moves to strike said respective amendments and additions. 

AFFIRMATIVE DEFENSE 

For a special, separate, complete and affirmative defense to the 
alleged cause of action set forth in the amended complaint filed herein, 

62 the defendant alleges and repeats as if fully incorporated herein the 
separate and affirmative defense set forth in the defendant's answer to 
the original complaint. 

WHEREFORE, defendant prays that the original and amended com¬ 
plaints filed herein be dismissed, with costs to be assessed against the 
plaintiff. 

/s/ Leo A. Rover 

UNITED STATES ATTORNEY 
Attorney for Defendant. 


/s/ OLIVER GASCH 

Assistant United States Attorney 


/s/ FRANK H. STRICKLER 

Assistant United States Attorney 


/s/ RUFUS E. STETSON, JR. 

Assistant United States Attorney 


DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

[ Filed August 24, 1955] 

WADE H. COOPER, ) 

PLAINTIFF ) 

vs. ) CIVIL ACTION NO. 5247-54 

THE UNITED STATES, ) 

DEFENDANT ) 

MOTION FOR PRE-TRIAL HEARING 

Comes the Plaintiff and moves the Court for a Pre-Trial Hearing in ac¬ 
cordance with Rule 16. 

/s/ WADE H. COOPER, pro se. 
POINTS AND AUTHORITIES. 

While Rule 16 provides that the Court, in its discretion, may direct the 
Attorneys for the parties to appear before it for a conference to consider 
the simplification of the issues, the necessity or desirability of amend¬ 
ments to the Pleadings, etc., the Court would not likely take such action 
except upon the motion or suggestion of one of the parties. As this is a 
rather complicated Case, Plaintiff, therefore makes this motion in the 
nature of a suggestion. 

Respectfully submitted, 

/s/ WADE H. COOPER 
UNIVERSITY CLUB 
WASHINGTON, D.C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[FUedSep. 15, 1955] 

WADE H. COOPER, ) 

Plaintiff ) 

v. ) CIVIL NO. 5247-54 

THE UNITED STATES, ) 

Defendant ) 

Motion By Defendant For Summary Judgment 

The United States of America, the defendant herein, moves the 
Court to enter, pursuant to Rule 56 of the Federal Rules of Civil Pro¬ 
cedure, a summary judgment in favor of the defendant, dismissing the 
original and amended complaints filed herein, on the ground that there is 
no genuine issue as to any material fact involved in this proceeding and 
that the defendant is entitled to a judgment as a matter of law on its plea 
of estoppel, as will more fully appear in the defendants affirmative de¬ 
fense raised and contained in its answers to the original and amended 
complaints filed herein. 

This motion is based upon 

(a) Plaintiffs original complaint, 

(b) Defendant’s answer to original complaint, 
including the affirmative defense raised 
therein and Exhibits A and B attached thereto, 

(c) Plaintiff’s amended complaint, 

(d) Defendant’s answer to amended complaint. 

/s/ LEO A. ROVER, 

United States Attorney, 

Attorney for Defendant. 

/s/ OLIVER GASCH 

Assistant United States Attorney 

/s/ FRANK H. STRICKLER 

Assistant United States Attorney 

/s/ KITTY BLAIR FRANK 

Assistant United States Attorney 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[Filed Sep. 20, 1955] 

WADE H. COOPER, ) 

PLAINTIFF ) 

vs. ) CIVIL ACTION 5247-54 

UNITED STATES, ) 

DEFENDANT ) 

PLAINTIFF 1 S MOTION TO AMEND 

Comes now the Plaintiff Wade H. Cooper and moves the Court for per¬ 
mission to further amend his Complaint as follows: 

By adding paragraph 15 to Original Complaint making these additional 
charges, - 

(a) While allowing other Banks to sell preferred stock and deben¬ 
tures to an amount in excess of 500 million dollars, the said Comptroller 
required Plaintiff and his associates to supply the said Bank with $150,000 
in cash; and that after several months when he was notified by Plaintiff 
that he and his associates were considering supplying the required cash, 
rather than have the Bank destroyed, he or his agent almost immediately 
appointed a Receiver. 

(b) That while requiring the said Bank to pay 6 percent interest, he 
was permitting other Banks to open by payment of only 2 percent interest, 
as shown by the attached clipping from the Columbia (S. C.) State of 

May 24th, 1933, filed as exhibit No. 8 and made a part hereof. 

POINTS AND AUTHORITIES 

This motion is based upon Rule 15 (a) (b) regarding amendments. 

Respectfully submitted, 

/s/ WADE H. COOPER 
, University Club, Washington, D. C. 
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75 [Filed Sep.22, 1955] 

AFFIDAVIT OF WADE H. COOPER 

Wade H. Cooper being duly sworn says; 

1. That he is the Plaintiff in this case and the statements made 
herein are of his own personal knowledge. 

2. That Exhibits 1 and 2 (one and two) to the Complaint are photo¬ 
static copies of the original statements handed him showing the condi¬ 
tion of the Savings Bank involved herein on the dates shown in the State¬ 
ments or reports Affiant filed herewith the original from which the 
copies were made, handed Affiant by the Receiver of the said Bank, 
marked Exhibits la and 2a respectively. 

3. Exhibit 3 of the Complaint is a photostatic copy of a letter of 
Colonel Eric Fowler. The original letter is lost, but Affiant hopes to 
find it. 

4. Exhibit No. 4 to the Complaint is a photostatic copy of a letter 
of Mr. Rolland Nutt. The original is lost, but Affiant hopes to find it. 

5. Plaintiff files herewith as Exhibit No. 5a the original letter of 
the District Title Insurance Company of Sept. 8, 1953 (E. Spencer Fitz¬ 
gerald, Vice President) showing that the said Bank Building was not sold 
or conveyed until January 20, 1944. 

6. Exhibit No. 6 is a correct copy of the answer of the Defendant 
in Case No. 24322, Tax Court, showing that the claim that the loss was 
sustained in 1936 or 1937, was never set up in the answer, or the 
pleadings, but set up in the Reply Brief of Defendant after Plai nti ff as 
Petitioner in the Tax Court Case No. 23,322 had complained in his 
brief that "Respondent denies everything and suggests nothing". Re¬ 
spondents brief being filed about sixty days; following the hearing on 
Nov. 24, 1952, or on January 23, 1953. 
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7. Exhibit No. 7 of the Complaint is a copy of the nunc pro-tune 
order of the Court of Appeals, Fourth Circuit, refusing to take judicial 
notice of /or permit the filing of the Title Company Statement showing 
the sale of the Bank Building in 1943-1944. The Certified Copy is 
lost but Affiant hopes to locate it. 

8. Exhibit No. 8 filed herewith is an original clipping from the 
Columbia C .) State of May 24, 1933 showing that the South Carolina 
National Bank was permitted to open by paying only 35 percent on princi¬ 
pal and only 2 percent interest while the said Savings Bank (or its 
stockholders) was required to pay $150,000 cash to open plus six per¬ 
cent interest. 

9. Exhibit 9 here offered is a report of the Comptroller of 1945 
showing that the liquidation of said Savings Bank was closed Dec. 31, 
1945. 

10. Affiant feels sure that all statements contained herein are 
absolutely correct, but if there be any errors or mistakes, he reserves 
the right to correct them. 

. /S/ Wade H. Cooper 

(CERTIFICATE OF SERVICE) 
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83 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

[ Filed October 14,1955] 

WADE H. COOPER, ) 

Plaintiff ) 

v. ) CIVIL NO. 5247-54 

THE UNITED STATES, ) 

Defendant ) 

Amended Motion For Summary Judg¬ 
ment In Behalf of Defendant 


The United States of America, the defendant herein, moves the 
Court to enter, pursuant to Rule 56 of the Federal Rules of Civil Proced¬ 
ure, a summary judgment in favor of the defendant, dismissing the 
original and amended complaints and amendments thereto filed herein 
and granted by this Court, on the ground that there is no genuine issue as 
to any material fact involved in this proceeding and that the defendant is 
entitled to a judgment as a matter of law on its plea of estoppel, as will 
more fully appear in the defendants affirmative defense raised and con¬ 
tained in its answers to the original and amended complaints filed herein. 
This motion is based upon 

(a) Plaintiffs original complaint, 

(b) Defendant's answer to original complaint, including the affirmative 
defense raised therein and Exhibits A and B attached thereto, 

(c) Plaintiff's amended complaint, 

(d) Defendant's answer to amended complaint, 

(e) Certified copy of memorandum findings of fact and opinion and de¬ 
cision of the Tax Court of the United States in Wade H. Cooper v. 
Commissioner , Docket No. 24322, entered on July 1$, 1953, and 
July 16, 1953, respectively, together with a certificate of the Chief 
Deputy Clerk of said Tax Court, showing the receipt of the mandate 
of affirmance of said decision by the Court of Appeals for the Fourth 
Circuit and the filing thereof in the Tax Court on March 1, 1954, 
said certificate being hereto attached as Exhibit "A". 

/s/ LEO A. ROVER, 

United States Attorney, 

Attorney for Defendant. 
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84 /s/ OLIVER GASCH 

Assistant United States Attorney 

/s/ FRANK H. STRICKLER 

Assistant United States Attorney 

/s/ KITTY BLAIR FRANK 

Assistant United States Attorney 

****** 

88 THE TAX COURT OF THE UNITED STATES 

WADE H. COOPER, Petitioner, v. COMMISSIONER OF INTERNAL 

REVENUE, Respondent. 

Docket No. 24322 

96 OPINION. 

The rule is clear that the worthlessness of stock is established by a 
determination of insolvency of the corporation and subsequent total ex¬ 
tinction of the stockholders* equity. Deduction for such a loss is allow¬ 
able only for the year in which this condition of worthlessness may be 
ascertained from some identifiable event. United States v . White Dental 
Manufacturing Co. , 274 U.S. 398; Gowen v. Commissioner , 65 F. 2d 923, 
cert. den. 290 U.S. 687. 

In the present case there is no doubt that the petitioner sustained a 
loss as a result of the worthlessness of his stock in the Bank, and whether 
he is entitled to relief under sec. 23 (g) (2) and sec. 117 (e) of the Internal 
Revenue Code,* is dependent upon a shewing that the loss, for purposes of 

1- SEC. 23. DEDUCTIONS FROM GROSS INCOME. 

In computing net income there shall be allowed as deductions: 

* * * * * * * * 

(g) Capital Losses. - 

(1) Limitation . —Losses from sales or exchange of capital 
assets shall be allowed only to the extent provided in section 117. 

(2) Securities Becoming Worthless . —If any securities (as 
defined in paragraph (3) of this subsection) become worthless dur¬ 
ing the taxable year and are capital assets, the loss resulting 
therefrom shall, for the purposes of this chapter, be considered as 
a loss from the sale or exchange, on the last day of such taxable 
year, of capital assets. 

******** 
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97 deduction, was first ascertainable by an identifiable event either in the 
taxable year or, if prior to that year, then subsequent to December 31, 
1941, in which event a carry-over would be permitted. 

In the present case the facts clearly establish, in our opinion, that 
petitioners stock in the Bank became wholly worthless prior to December 
31, 1941, and that there are identifiable events determining such wothless- 
ness.. 

On July 20, 1936, the United States Court of Appeals for the Dis¬ 
trict of Columbia rendered its opinion in the case of United States Savings 
Bank v. Morgenthau, et al., supra , holding that it had been definitely es¬ 
tablished that the assets of the Bank were insufficient to meet its indebted¬ 
ness to creditors, and it follows that the stockholders possessed no equity 
in such assets at that time. It is true that this decision, due to continued 
litigation in an effort to have the decision vacated and set aside, was not 
finally disposed of until April 15, 1943, when the Supreme Court finally 
denied certiorari. The result of such denial was that the circuit court 
of appeals was correct in its determination. We think this decision by 


[footnote 1 continued] 

SEC. 117. CAPITAL GAINS AND LOSSES. 

******** 

(e) Capital Loss Carry-Over. - 

(1) Method of computation. —If for any taxable year beginning 
after December 31, 1941, the taxpayer has a net capital loss, the 
amount thereof shall be a short-term capital loss in each of the five 
succeeding taxable years to the extent that such amount exceeds the 
total of any net capital gains of any taxable years intervening between 
the taxable year in which the net capital loss arose and such suc¬ 
ceeding taxable year. For purposes of this paragraph a net capital 
gain shall be computed without regard to such net capital loss or 

to any net capital losses arising in any such intervening taxable 
years. 

(2) Rule for application of capital loss carry-over from 1941 . 
—The amount of the net short-term capital loss of the last taxable 
year beginning in 1941 (computed without regard to amounts treated 
as short-term capital losses from the preceding taxable year), which 
is not in excess of the net income for such taxable year, shall, to the 
extent of the net short-term capital gain for the succeeding taxable 
year (computed without regard to this paragraph), be a short-term 
capital loss of such succeeding taxable year. 
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the court was sufficient to determine the worthlessness of petitioners 
stock in 1936, and the petitioner has offered no evidence that such stock 
had any value subsequent to that year. We cannot conceive of any investor 
being willing to pay anything for such stock in the face of this decision 
and the facts as determined by the court. 

If this decision were not sufficient as an identifiable event to demon¬ 
strate the worthlessness of the stock in 1936, we have the action of the 
receiver in February 1937 in his levying of an assessment of 100 per cent 
against the stockholders of the Bank. This action would in itself be, in 
our opinion, sufficient to demonstrate the worthlessness at that time of 
the stock of the Bank. 

It is true that the record contains considerable evidence tending to 
show that the Bank at the time it was placed in receivership was not in 
fact insolvent and that its subsequent insolvency was the result of gross 
mismanagement of the proceedings in receivership. These facts, how¬ 
ever, do not bear on the question which we have here, which is simply 
the fact of worthlessness of the stock and when such worthlessness was 
ascertainable and not the cause of worthlessness. We think our holding 
that the stock of the Bank became wholly worthless prior to December 31, 
1941, is fully justified upon this record. Petitioner, accordingly, cannot 
be held entitled to carry forward any portion of this loss to 1946 under 
sec. 23 (g) (2) and sec. 117 (e). 

******** 

IN THE UNITED STATES DISTRICT COURT 
103 FOR THE DISTRICT OF COLUMBIA 

[Filed Oct. 21, 1955] 

WADE H. COOPER, ) 

Plaintiff ) 

v. ) CIVIL NO. 5247-54 

THE UNITED STATES, ) 

Defendant ) 

ORDER 

This cause having come on for hearing on plaintiff's motion to 
amend his complaint and on the defendant's motion for summary judgment 





and the Court having granted plaintiff's motion to amend the complaint, 
and the Court, by and with the consent of counsel for the respective parties, 
having deemed the defendant's motion for summary judgment to be directed 
to the complaint as amended, and the Court having granted the defendant 
leave to amend its motion for summary judgment, and the Court having 
heard arguments of the plaintiff and counsel for the defendant herein, it 
is this 21 day of October, 1955, 

ORDERED that the defendant's amended motion for summary judge¬ 
ment is granted, dismissing the original and amended complaints filed 
herein. 

/s/ ALEXANDER HOLTZOFF 
JUDGE 

******** 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[Filed Oct. 25, 1955] 

WADE H. COOPER, ) 

Plaintiff ) 

vs. ) CIVIL ACTION NO. 5247-54 

THE UNITED STATES, ) 

Defendant ) 

ANSWER OF PLAINTIFF 
TO "AMENDED MOTION" OF DEFENDANT 

For answer to the "Amended Motion" of Defendant for Summary Judgment 
in this cause Plaintiff says: 

1. That he is not aware of any Rule permitting "Amended Motion" and 
denies that there is such a Rule. 

2. That this Court at the hearing on October 5th (Judge Holtzoff pre¬ 
siding) announced that Summary Judgment would be granted for the Defend¬ 
ant upon the ground that this Court has no authority to set aside the orders 
of the Tax Court or the Circuit Court of Appeals (CCA 4). 

3. That to permit the filing of the order proposed by Defendant would be 
a flagrant disregard of the Rules, the law and the facts as shown by the 
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record, including the original complaint, and the amendments thereto 
and the affidavit of Plaintiff, Wade H. Cooper, filed September 22, 1955, 
to which there is no denial, and also the answer to Plaintiff filed September 
22, 1955, to Defendants Motion for Summary Judgment, all of which are 
hereby adopted and made a part of the answer herein and asked to be so 
considered, the points, for brevity, being, - 

(a) That the Defendant was three months late in filing his answer 
without permission of the Court, as the record shows, and is 
not legally in Court, except for judgment by default. 

(b) That the questions upon which the Tax Court based its opinion 
were never put in issue anywhere at any time in the Pleadings as 
required by Rule 14 of the Tax Court as the record shows. 

(c) That the question of "Return of Capital" is a new question herein, 
never before the Tax Court for the year 1945, or 1946, or any 
other time, and is not subject to res judicata or estoppel. 

105 (d) That the years 1947, 1948, 1949, and 1950 have never been be¬ 

fore the Tax Court, as shown by the record, and therefore the 
plea of res judicata or estoppel does not apply to either the 
year 1946, 1947, 1948, 1949, or 1950. For the reasons stated 
the Motion of Defendant should be denied. Plaintiff should say 
that a copy of the Motion was not mailed until October 18th ac¬ 
cording to the postmark and not October 14th as indicated by 
the Certificate thereon. 

i /S/ WADE H. COOPER 

! University Club 

Washington, D. C. 

******* 
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111 THE TAX COURT OF THE UNITED STATES 


Washington 


Wade H. Cooper, 

Petitioner, ) 

) Docket No. 24322 

> 

Commissioner of Internal Revenue, ) 

Respondent. ) 

I, Howard P. Locke, clerk of The Tax Court of the United States, 
do hereby certify that J. E. Murdock whose name is subscribed to the 
foregoing certificate, was at the time of subscribing the same Chief 
Judge of the Tax Court of the United States, duly commissioned and 
qualified and that full faith and credit are due to all his official acts as 
such. 


In testimony whereof, I have hereunto set my hand and affixed the 

seal of said Court at Washington, D. C., this 17th day of November, 1955. 

/S/ Howard Locke, Clerk, 

The Tax Court of the United States. 


112 (The Tax Court of the United States, Filed Nov 28, 1952) 

ANSWER TO AMENDED PETITION 

Comes now the Commissioner of Internal Revenue, by his attor¬ 
ney, Charles W. Davis, Chief Counsel, Bureau of Internal Revenue, 
and for answer to the amended petition filed herein, admits and denies 
as follows: 

1 to 5, inclusive. Denies the allegations contained in paragraphs 
1 to 5, inclusive, of the amended petition filed with the Court on Novem¬ 
ber 24, 1952. 

6. Denies generally and specifically each and every allegation con¬ 
tained in the amended petition not hereinbefore expressly admitted, quali¬ 
fied or denied. 
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WHEREFORE, it is prayed that the petitioner’s appeal be denied. 


OF COUNSEL: 


(Signed) Charles W. Davis pab 
Chief Counsel 


Philip A. Bayer, Appellate Counsel 

Paul E. Waring, Special Attorney, 
Bureau of Internal Revenue 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Wade H. Cooper, Plaintiff ) 

) Civil Action No. 5247-54 

) 

United States, Defendant ) 

[Filed Dec. 15, 1955] 

PLAINTIFF’S MOTION TO VACATE THE ORDER EN¬ 
TERED ON OCTOBER 21, GRANTING DEFENDANT’S 
MOTION FOR SUMMARY JUDGMENT 


Plaintiff, Wade H. Cooper, moves the court to vacate and set aside 
the order entered on October 21, granting the motion of Defendant for 
Summary Judgment. 

This motion is based upon Rule 60 (a); and Rule 60 (b) providing 
’’for the relief of a party from a judgment, order or proceeding taken 
against him through his mistake inadvertence, surprise, or excusable 
neglect”. 


* * 


* 


* 


/S/ WADE a COOPER 
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116 [Filed Dec. 15, 1955] 

AFFIDAVIT OF WADE R COOPER 

In this case, affiant, Wade H. Cooper, being duly sworn says: 

1. That he is Plaintiff in this case and the statements contained 
herein are of his own personal knowledge. 

2. That he never received any notice of a date or day set for hear¬ 
ing of the Motion or "Amended Motion" filed by Defendant on October 18, 
1955. 

3. That he never received any notice at any time of the granting or 
entry of the final order of October 21, 1955, until so informed by Judge 
Tamm in open court on December 8, 1955. 

4. That on October 19th or 20th, he received by mail a copy of the 
"Amended Motion" and proposed order, undated and unsigned, which he is 
advised was granted on October 21st without notice to Plaintiff. 

5. That he has always received notice of all other orders in this case. 

6. That Defendant has always been very slow in making motions; 
that he was almost three months late in filing his answer to the Original 
complaint; that he did not move for a Summary Judgment on his original 
answer for three or four months and not until Plaintiff filed a motion to 
overrule his plea of res judicata, but he has moved rapidly in obtaining 
this final order of October 21st, without notice of a date of hearing to 
Plaintiff. Plaintiff filed an answer in opposition to this "Amended Motion" 
on October 25; therefore all interested parties must have been fully aware 
of the situation but no one advised Plaintiff of this final order of October 
21st, or of a hearing, until Judge Tamm did on December 8, as stated. 

7. On October 5th at the hearing, Judge Holtzoff, over the protest 
of Plaintiff, granted an order sustaining Defendants plea of res judicata 
for the reason that he had no right to go behind or set aside the order of 
the Tax Court. When Plaintiff inf ormed him that he would hand him a brief 
he said Nevertheless, I'm going to grant the Motion" but following the sub¬ 
mission of the brief, no order was ever entered or referred to in the record, 
this "Amended Motion" being evolved in the meantime. Affiant reserves 

the right to correct any errors or mistakes. /S/ Wade H. Cooper 

Sworn to and subscribed before me this 15th day of December, 1955. 

Harry M. Hull, Clerk 
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117 [Filed Dec. 16, 1955] 

Plaintiff’s Motion For Judge Holtzoff To Disqualify 
_ Himself _ 

Plaintiff, Wade H. Cooper, respectfully moves the Court for Judge 

Alexander Holtzoff to disqualify himself and no longer participate in any 

way as a Judge in this cause. 

/S/ Wade H. Cooper 

* * * * * * * 


118 [Filed Dec. 16, 1955] 

AFFIDAVIT OF WADE H. COOPER 

In this cause, Wade H. Cooper, being duly sworn says: 

1. That he is Plaintiff in this cause and is of opinion that Judge 
Alexander Holtzoff cannot properly and ethically longer preside as Judge 
in any capacity for the reasons following. 

2. Because of his strong friendship for Fred J. Newland, Esq., 
Counsel for the Defendant. 

3. Because of his apparent prejudice or desire to help his said 

/ 

friends in this case in the face of the rules, facts, the law and the Su¬ 
preme Court opinion, as cited by Plaintiff in his brief for Judge Holtzoff 
of October 10, 1955 and other briefs in this case,* all of which are made 
a part, as necessary. 

4. Plaintiff has information that Judge Holtzoff came from the De¬ 
partment of Justice where his said friend is now employed and has been 
as a Tax Attorney for some time, resulting in a strong friendship between 
the two. 

5. Because Judge Holtzoff, whether he is aware of it or not, seems 
to be obsessed-that he should do everything he can in order to assist his 
said friend at every opportunity, as evidenced by his granting the order 
for a Summary Judgment for Defendant on October 5, 1955, over the 
protest of Plaintiff. The granting of the order was an error and never 
mentioned (later) or put in the record; and also as evidenced by his 
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granting the final order, October 21, 1955 to Defendant, without notice of 
any kind to Plaintiff, as required by Rule 56 (c) of the Federal Rules of 
Civil Procedure, this order having been evolved subsequent to the grant¬ 
ing of the erroneous order of October 5th. 

6. Because Judge Holtzoff is a material witness in the pending pro¬ 
ceedings and will be called as a witness in any event. 

7. Because the records show that the Tax Court (one Judge) decided 
the case upon two points that were never put in issue in the pleadings at 
any time, but were injected in the reply brief of the then Defendant in about 
60 days following the hearing, which Judge Holtzoff refuses to consider 
though the Supreme Court in Hormel vs. Helvering, 312 U.S. 556 (1940) 
said the plea of res judicata does not apply and further said: 

M This is essential in order that parties may have the opportunity 
to offer all the evidence they believe relevant to the issues which 
the trial tribune alone is competent to decide; it is equally essen¬ 
tial in order that litigants may not be surprised on appeal by final 
decision there of issues upon which they have had no opportunity 
to offer evidence * * * Recognition of this general principle has 
caused this court to say on a number of occasions that the Review¬ 
ing Court should pass by without decision, questions which were 
not urged before the Board of Tax Appeals". 

8. Affiant says there is nothing personal in this as he is rather fond 
of Judge Holtzoff but is opposed to his further participation in this case 
for the reasons stated. 

9. Affiant reserves the right to correct any errors or mistakes, if 
there be such. 

/S/ Wade H. Cooper 

Sworn to and subscribed before me this 16th day of December, 1955. 

Harry M. Hull, Clerk 



[Filed Dec. 19, 1955] 

NOTICE OF APPEAL 

In this cause, the Plaintiff, Wade H. Cooper, on this December 
19, 1955, hereby appeals from the order of this Court of October 21, 
1955, (granting the motion of the Defendant for a Summary Judgment) to 
the United States Court of Appeals for the District of Columbia. 

/S/ Wade H. Cooper 
POINTS AND AUTHORITIES 

This appeal is based upon Rule 73 (a) of the United States Code of 
1952 which allows (60) sixty days "from " the entry of the judgment for 
appeal. This means that Plaintiff has two more days for appeal, includ¬ 
ing Sundays and holidays, but excluding Sundays and holidays, he has 
several more days. 

Respectfully submitted 

I hereby certify that service of the /S/ Wade H. Cooper 

foregoing was had upon the Defendant 

by delivering a copy personally to the 

United States Attorney this 

December 19, 1955 


U.S. MARSHAL'S RETURN OF SERVICE 
United States of America 
District of Columbia 

I hereby certify and return that I served the annexed supoena on the 
therein-named Alexander Holtzoff, U. S District Court Judge, by handing 
to and leaving a true and correct copy thereof with him personally at his 
chambers, U.S District Court House in the said District at 9:59 a. m. on 
the 9th day of January, 1956. 

/S/ Carlton G. Beall 

Marshal's fees . 50$ United States Marshall. 

By Charles H. Ward, Jr., Deputy. 

Four dollars witness fee tendered. It was refused by the Judge with in¬ 
structions to return to payor. 


C. H.W. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

127 Wade H. Cooper v 

Plaintiff ( 

vs j Civil Action No. 5247-54 

The United States ) 

Defendant ) 

[Filed Jan 20, 1956] 

In this cause for good cause shown, the Court hereby extends the 

time for filing and docketing the record of appeal of December 19, 1955 

to February 28, 1956, inclusive. All of which the Court orders adjudges 

and decrees, this January 20th, 1956. 

/S/ Alexander Holtzoff 
JUDGE 


128 [Filed Jan 20, 1956] 

STATEMENT OF PLAINTIFF WADE H. COOPER 
* * * * * * * 

130 CONCLUSION 

What I have said is with perfect respect and perfect courtesy, the 
result of an unpleasant necessity forced upon me. I recall having ap¬ 
peared as the only witness in favor of the confirmation of Mr. Justice 
Felix Frankfurter, following a vigorous attack upon him by another 
witness. He was confirmed, and later refused to participate in a case 
in the Supreme Court in which I was interested; a fine example for our 
Judges to follow in similar situations. I also recall that in another 
important case in the District Court to which or in which I was a party, 
the assigned Justice promptly stood aside, simply upon request. 

Whether your Honor is a material witness or not, is a question 
of fact; if your Honor declines to disqualify yourself, then as Plaintiff, 
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I demand that a jury hear and pass upon the facts, in accordance with 
the law, and my demand in my original complaint, a right guaranteed 
to the English people ever since the signing of Magna Charter at Runny- 
meade; and guaranteed to every American citizen, since the formation 
of our Constitution and the founding of our Government. 

St. Augustine in his wonderful production the "City of God" says 
Plato excelled all other disciples of Socrates and divided the philosophy 
of Socrates into three parts: (1) moral philosophy, chiefly occupied with 
action, (2) natural philosophy, chiefly occupied with contemplation, 
and (3) rational philosophy, chiefly occupied with discriminating be¬ 
tween the true and the false. With perfect courtesy, I plead with your 
Honor to respond to the rational or reasoning philosophy of Plato and 
disqualify yourself, and, if not, why not? 

/S/ Wade H. Cooper 

* * * * 


[Filed Jan 31, 1956] 

ORDER 

This cause having come on for hearing on plaintiffs Motion to 
Vacate the Order Entered on October 21, 1955, Granting Defendant's 
Motion for Summary Judgment and Plaintiffs Motion requesting the 
presiding judge to Disqualify Himself and oral argument of counsel 
having been heard, it is this 31st day of January, 1956, 

ORDERED that the motion is denied. 

/S/ Alexander Holtzoff 
JUDGE 


(CERTIFICATE OF SERVICE) 
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Statement of question presented. 

Index . 

Counter-statement of case . 

Summary of argument . 

Argument: 

I. The District Court correctly granted the Government’s 
motion for a summary judgment because of the doc¬ 
trines of res judicata and collateral estoppel. 

A. The prior litigation involving a determination of 

the correct tax liability for 1946 is a bar* to the 
present action seeking a refund of tax for the 
same year . 

B. The taxpayer’s suit for refund for the years 1947 

through 1950 is based on the same issue pre¬ 
viously litigated with respect to the taxable year 
1946. The doctrine of collateral estoppel bars 
relitigation of this issue. 

C. No question of fraud with respect to the case of 

United States Sav. Bank v. Morgenthau is before 

this Court . 

II. The procedural questions raised by taxpayer are wholly 
without merit since no abuse of discretion is shown and 
taxpayer’s conclusions are contrary to the facts shown 

by the record . 

Conclusion . 
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No. 13,186 


STATEMENT OF QUESTION PRESENTED 

Taxpayer, in a prior suit in which there were two hear¬ 
ings before the Tax Court and two appeals to the Coijirt 
of Appeals for the Fourth Circuit, claimed a deduction, 
by way of a carry-over for the year 1946 on account jof 
a loss on capital stock which was asserted to have become 
worthless in 1945. He also claimed that the gain receivied 
on account of interest assignments was a return of capital. 
In the prior suit, the Tax Court held that the deduction 
must be denied because the stock became worthless pr^or 
to December 31, 1941, and the year of worthlessness ante¬ 
dated the period from which the loss could be carried o^er 
as a deduction to the taxable year 1946. It also held that 
the gain received on account of the interest assignments 
constituted ordinary income. The Court of Appeals affirmed 
and its decision became final. 

In the present suit, the taxpayer seeks a refund of ta^es 
for the years 1946 through 1950 based upon the theory that 
in each of those years he was entitled to a deduction result¬ 
ing from a carry-over of the loss allegedly sustained |in 
1945, when the stock is claimed to have became worthleks, 
and also upon the theory that the interest assignments 
resulted in a return of capital rather than a realization 
of income in 1946. 

In the opinion of the appellee, the only question presented 
is: Whether the taxpayer is barred in this suit, because iof 
the doctrine of res judicata , from claiming any refund for 
1946 and, because of the doctrine of collateral estoppel, 
from claiming any refund for 1947 through 1950 on t|he 
ground that the stock became worthless in 1945. 








®mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,186 

Wade H. Cooper, appellant, 
v . 

United States of America, appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT of case 

Taxpayer is a resident of Washington, D. C., and owned 
stock in the United States Savings Bank, Washington, 
D. C. (hereinafter called the Bank). The Bank was closed 
by Presidential Proclamation in March, 1933. Also Jn 
March, the Acting Comptroller of the Currency appointed! a 
conservator and a receiver was appointed in February, 
1934. (Appendix, infra.) 

Taxpayer had disputed a proposed merger of the Barik 
with the Hamilton National Bank and offered several plaijis 
of reorganization. None of the plans were adopted. S<£e 
Cooper v. Woodin, 63 App. D. C. 311, 72 F. 2d 179. Taxpayer 
also brought an action seeking to terminate the receivership 
of the Bank and a return of the assets to the officers arid 
stockholders of the Bank. The action was dismissed anjd 


(i) 
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affirmed by the Court of Appeals and certiorari was denied 
by the United States Supreme Court. See United States 
Sav. Bank v. Morgenthau, 66 App. D. C. 234, 85 F. 2d 811, 
cert, denied, 299 U.S. 605, reh. denied, 301 U.S. 666 (Ap¬ 
pendix, infra.) 

In 1937, the receiver of the Bank levied an assessment 
of 100% against the stockholders of the Bank. In August, 
1947, he filed suit to collect the assessment. The taxpayer 
contested the suit but the court granted the receiver’s 
motion for a summary judgment in Parsons v. Barry, 59 
F. Supp. 221 (D.C.D.C.), affirmed per curiam, sub nom. 
Cooper v. Parsons, 148 F. 2d 21, (C.A. D.C.), cert, denied, 
326 U.S. 726, reh. denied, 326 U.S. 808. Taxpayer compro¬ 
mised the assessment against him as a stockholder during 
the year 1944 at the rate of $13.25 per share. (Appendix, 
infra.) 

The creditors of the Bank received 100% of their princi¬ 
pal and a partial interest dividend of 10%. (Appendix, 
infra.) 

In October, 1945, taxpayer purchased from former deposi¬ 
tors an assignment of their claim to interest on their ac¬ 
counts. Taxpayer paid a total of $3,185.95 to the depositors 
for these assignments. He received, from the Comptroller 
of the Currency in 1946, $10,619.83 with respect to the 
assignments. The gain, $7,433.88, is the amount disputed 
by taxpayer in this case. (Appendix, infra.) 

When a deficiency in his income tax for the year 1946 
in the amount of $3,335.63 was assessed against taxpayer, 
he instituted proceedings in the Tax Court against the 
Commissioner. In the first opinion in 1951, the Tax Court 
held: (1) That the shares of the stock of the Bank became 
worthless prior to the year 1946; (2) that the gain of 
$7,433.88 realized by taxpayer on the assignments of interest 
was taxable as ordinary income; and (3) that there was no 
gift to taxpayer by the depositors. The Tax Court opinion 
is reported at 1953 P-H T.C. Memorandum Decisions, par. 
51,267. 

Taxpayer appealed to the Court of Appeals for the Fourth 
Circuit. That court remanded the case to the Tax Court 
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for more specific findings: (1) With respect to whether 
the gain from the interest assignments should be considered 
as capital gain under the provisions of Section 117(f), 
Internal Revenue Code of 1939, and (2) as to when the 
stock became worthless in order to determine whether 
the capital loss carry-over provision (Section 117(e)! of 
the 1939 Code) was applicable to afford some deduction 
in 1946, and whether the capital gains provisions, namply, 
Sections 23(g)(2) and 117(f), were applicable. See Cooler 
v. Commissioner, 197 F. 2d 951 (C.A. 4th). 

After a rehearing, at which additional evidence was 
taken, the Tax Court decided that taxpayer’s stock becapie 
worthless prior to December 31, 1941, based upon the 
principle that stock is worthless when the stockholder’s 
equity is extinguished. The Tax Court stated that :he 
stockholder’s equity was extinguished after the decision 
by the Circuit Court of Appeals for the District of Colum¬ 
bia in 1936 that the Bank was insolvent. See United 
States Sav. Bank v. Morgenthau, supra. Therefore, tax¬ 
payer was held not entitled to a capital loss or to a lpss 
carry-over to 1946 since the year of worthlessness \|as 
prior to the period from which a carry-over to the ypar 
1946 would be permissible under the provisions of Section 
117(e). (Appendix, infra.) The Tax Court also held that 
the gain resulting from the assignment of interest was 
ordinary income and taxpayer was not entitled to capital 
gain treatment under Section 117(f) since there was not |an 
obligation of the Bank which was retired. Its decision 
(Appendix, infra) was affirmed by the Court of Appeals for 
the Fourth Circuit. Cooper v. Commissioner, 209 F. 2d 154. 
The Tax Court’s decision became final since a petition for 
a writ of certiorari was not filed. 

Taxpayer now brings this suit alleging that the loss by 
reason of the worthlessness of the stock in the Bank Was 
incurred in 1945, and that he was entitled to carry over ijhe 
loss as a deduction in each of the years 1946 through 19130. 
(R. I.) 1 In the earlier Tax Court suit, as stated above, 
-- 

1 Record references are to the Joint Appendix printed with 
taxpayer’s brief. 
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taxpayer had also contended that the loss was incurred in 
the year 1945 and could be used as a carry-over in the year 
1946. In this suit, taxpayer also claims no gain was realized 
in 1946 from the interest assignments because, as he con¬ 
tends, he merely received a return of capital. (R. 29-30.) 
In the earlier Tax Court case, the amount received in 1946, 
over the cost of the assignments, was held to be gain taxable 
as ordinary income. 

The District Court granted the Government’s motion 
for a summary judgment, as amended, based upon the doc¬ 
trines of res judicata and collateral estoppel. (R. 42-43.) 

SUMMARY OF ARGUMENT 

The taxpayer is barred from claiming any refund for 
the year 1946 since that year’s tax liability has already 
been determined in a prior proceeding which resulted in a 
final decision of a court of competent jurisdiction. There¬ 
fore, in accordance with the doctrine of res judicata , tax¬ 
payer cannot relitigate the same issue in this case. 

Taxpayer is barred from claiming in this suit that the 
stock involved became worthless in 1945 and that he is 
entitled to a deduction, by way of a carry-over, for the 
years 1947 through 1950. The question whether the stock 
became worthless in 1945, so as to entitle the taxpayer to 
a carry-over deduction in 1946 was actually litigated by 
the taxpayer in the prior proceeding. While the tax year 
involved in the prior litigation was 1946, the issue concern¬ 
ing the year of worthlessness is the common factor crucial 
to the correct tax liability of all the years. The fact in¬ 
volved in this suit, i. e., when the stock became worthless, 
was actually determined in the prior suit instituted by tax¬ 
payer. In each case, the courts had jurisdiction. There¬ 
fore, in accordance with the doctrine of collateral estoppel, 
taxpayer cannot relitigate the same issue in this case. 

No question of fraud with respect to the earlier case, 
United States Sav. Ba/rik v. Morgenthau, is properly before 
this Court. 

The procedural questions raised by taxpayer are wholly 
without merit since no abuse of discretion is shown and tax- 
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payer’s conclusions are contrary to the facts shown by the 
record. 

ARGUMENT 

I 

The District Court Correctly Granted the Government’s Motidn 
for a Summary Judgment Because of the Doctrines of tfes 
Judicata and Collateral Estoppel 

i 

i 

A. The prior litigation involving a determination of the correct fax 
liability for 1946 is a bar to the present action seeking a refund 
of tax for the same year 

The doctrine of res judicata (in its narrow sense) bajrs 
relitigation between the same parties based upon the same 
cause of action. Otis & Co. v. Securities and Exchange 
Commission, 85 App. D.C. 122, 176 F. 2d 34, reversed m 
other grounds, 338 U.S. 843, reh. denied, 338 U.S. 88^; 
Henderson v. United States Radiator Corp., 78 F. 2d 6^4 
(C.A. 10th), cert, denied, 296 U.S. 635. The doctrine jis 
grounded upon the sound policy of putting an end to liti¬ 
gation between the same parties. Southern Pacific Railrjd 
v. United States, 168 U.S. 1. The Supreme Court aptly 
stated in Commissioner v. Sunnen, 333 U.S. 591, 597: 

The general rule of res judicata applies to repeti¬ 
tious suits involving the same cause of action. It res^s 
upon considerations of economy of judicial time and 
public policy favoring the establishment of certainty 
in legal relations. The rule provides that when a couft 
of competent jurisdiction has entered a final judgment 
on the merits of a cause of action, the parties to the 
suit and their privies are thereafter bound “not onjly 
as to every matter which was offered and received to 
sustain or defeat the claim or demand, but as to any 
other admissible matter which might have been offered 
for that purpose.” 

For the doctrine of res judicata to be applicable, there 
must have been (1) a prior suit between he same parties 
or their privies, (2) before a court of competent jurisdic¬ 
tion, (3) a judgment on the merits, and (4) an identity of 
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subject matter or issues. De Met’s Inc. v. Insull, 122 F. 
2d 755 (C.A. 7th), cert, denied, 315 U.S. 806. 

The doctrine is applicable in this case with respect to tax¬ 
payer’s claim for a refund of taxes for 1946. 

1. Prior suit between the same parties or privies. —There 
was a prior suit between these same parties 2 instituted by 
the taxpayer in the Tax Court. There were two hearings 
in the Tax Court and decisions were rendered on the merits 
and both decisions were appealed to the Court of Appeals 
for the Fourth Circuit. Cooper v. Commissioner, decided 
September 7, 1951 (1951 P-H T.C. Memorandum Deci¬ 
sions, par. 51,267), affirmed in part, reversed in part and 
remanded, 197 F. 2d 951 (C. A. 4th); Cooper v. Commis¬ 
sioner, decided June 13, 1953 (1953 P-H T.C. Memorandum 
Decisions, par. 53,252), affirmed, 209 F. 2d 154. This be¬ 
came a final decision upon the taxpayer’s failure to petition 
for a writ of certiorari. 

2. Court of competent jurisdiction. —The Tax Court was 
a court of competent jurisdiction for the determination of 
the 1946 deficiency involved in taxpayer’s prior suit. Sec¬ 
tion 272(a), Internal Revenue Code of 1939, as amended by 
Section 504(a), Revenue Act of 1942, c. 619, 56 Stat. 798. 
Likewise, the Court of Appeals was competent to review 
the decision of the Tax Court. Section 1141(a), Internal 
Revenue Code of 1939, as amended by Section 36 of the 
Act of June 25,1948. 

3. Judgment on the merits and identity of issue. —Since, 
to the extent that the taxpayer seeks a refund for the year 
1946, the cause of action involves the same subject matter 
as that involved in the prior tax litigation, namely, the cor¬ 
rect tax liability for the year 1946, it is clear that the prior, 
final judgment is a complete bar to relitigation of this issue. 
This would be true regardless of whether the issues now 

2 It is clear that an original proceeding against the Commissioner 
is considered a suit against the United States since the Com¬ 
missioner is an official acting for the United States. Thus a sub¬ 
sequent suit by the same taxpayer against the United States is a 
suit between the same parties. Tait v. Western Md. Ry. Co., 289 
U. S. 620. 
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being raised were actually litigated in the prior proceed¬ 
ing. Tait v. Western Md. Ry. Co 289 U.S. 620, 623; Com¬ 
missioner v. Sicnnen, supra, p. 597; Partmar Corp. v. Para¬ 
mount Corp., 347 U.S. 89, 90-91. 

Actually, however, the issues being raised with respect 
to the year 1946 are identical with those specifically con¬ 
sidered in the prior litigation. 

The Tax Court specifically determined the nature of j the 
gain resulting from the assignments of interest which tax¬ 
payer alleges in this suit resulted in a return of capital. 
Cooper v. Commissioner, decided September 7,1951, sutfra; 
Cooper v. Commissioner, decided June 13, 1953, supra, j In 
fact, careful consideration was given to this issue because 
of the mandate of the Court of Appeals. That court j re¬ 
manded the case for a determination whether taxpayer ^as 
entitled to treat the gain as capital gain under Section 
117(f), pertaining to retirement to certificates of indebted¬ 
ness, even though such section had not been cited and relied 
upon by taxpayer. Cooper v. Commissioner, 197 F. 2d ^51, 
955 (C.A. 4th.). On the remand, the Tax Court concluded 
that Section 117(f) did not apply. It determined that [the 
assignments on which the taxpayer realized $10,619.83 in 
1946 had been acquired at a cost of $3,185.95 and that pie 
difference of $7,433.88 represented taxable income. (Ap¬ 
pendix, infra.) Thus, the taxpayer’s capital investment of 
$3,185.95 was returned tax free and the prior decision 
actually determined the precise issue here being raised, 
namely, the extent to which the taxpayer had received a 
return of his investment in the assignments. 

The second ground on which the taxpayer seeks a refund 
for 1946 also involves an issue which was raised and decided 
adversely to him in the prior litigation. The taxpayer’s 
claim here is that the bank stock became worthless in 1945, 
that he suffered a loss in that year of $352,800 and tliat 
under Code Section 117(e) he is entitled to deduct the l<j>ss 
during the next five succeeding years, subject to the liihi- 
tations of that section. This forms the basis of the claimled 
deduction for 1946 in the present case. But this was a^so 
the precise issue litigated in the prior proceedings. Whfen 
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the case was remanded to the Tax Court, the taxpayer 
specifically argued, as he does now, that the stock became 
worthless in 1945 and that he was entitled to the carry¬ 
over to 1946 under Section 117(e). The Tax Court held 
(Appendix, infra) that the stock did not become worthless 
in 1945 and also that it became worthless prior to Decem¬ 
ber 31, 1941, thus precluding any possible claim that Sec¬ 
tion 117(e) would be applicable for the year 1946 or any 
other year for which the taxpayer is claiming the deduc¬ 
tion. (That section does not allow a carry-over for more 
than one year with respect to any loss sustained prior to 
December 31, 1941.) Since that decision was affirmed by 
the Court of Appeals and became final, it is clear that the 
taxpayer is precluded from relitigating the same issue. 

B. The taxpayer’s suit for refund for the years 1947 through 1950 is 
based on the same issue previously litigated with respect to the 
taxable year 1946. The doctrine of collateral estoppel bars re¬ 
litigation of this issue 

The doctrine of collateral estoppel operates to preclude 
a party from relitigating, in a suit based upon a different 
cause of action, matters which were actually determined 
in a prior suit between the same parties or their privies. 
Tait v. Western Md. Ry Co., 289 U.S. 620. 

For the doctrine of collateral estoppel to be applicable, 
there must be (1) a subsequent suit between the same 
parties or their privies based upon a different cause of ac¬ 
tion, and (2) the right or fact involved in the subsequent 
suit must actually have been determined in a prior suit be¬ 
tween the same parties or their privies by a court of com¬ 
petent jurisdiction. Commissioner v. Sunnen, supra. 

All of the elements of the doctrine of collateral estoppel 
are present so that the doctrine is applicable in this case 
to taxpayer’s suit for refund for the years 1947-1950. 

1. Subsbequcnt suit based on a different cause of action. 
—This suit instituted in the District Court by taxpayer 
is based upon a cause of action different from that support¬ 
ing the prior action in the Tax Court. This is true because 
federal income taxes are based upon annual periods. There¬ 
fore, each year gives rise to a different cause of action. 
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Stoddard v. Commissioner, 141 F. 2d 76 (C.A. 2d); Capitol 
Warehouse Co. v. Commissioner, 171 F. 2d 395 (C.A. 8th). 
Also, this suit is between the same parties who wer$ in¬ 
volved in taxpayer’s earlier suit in the Tax Court. (See 
fn. 2, supra.) There can be no reasonable claim here |that 
the doctrine is inapplicable because of a change in the facts 
which support the cause of action in this suit. See, e.g., 
Gillespie v. Commissioner, 151 F. 2d 903 (C.A. 10th), cert, 
denied, 329 U.S. 781, reh. denied, 329 U.S. 831; George 
Kemp Real Estate Co. v. Commissioner, 205 F. 2d 236 (C.A. 
2d). | 

2. Right or fact involved actually determined previously. 
—Since the tax years are different, it becomes necessary 
to determine whether the prior litigation actually raised 
and determined the issue which the taxpayer is now seek¬ 
ing to litigate. For each of the years 1947 through 1950 the 
taxpayer’s only contention is that he is entitled to a de¬ 
duction under Section 117(e) on account of the hank sfock 
which allegedly became worthless in 1945. As we lj ave 
seen, that is the same contention being made for the year 
1946 in the present litigation. And, as we have also shcjwn, 
that was precisely the issue raised and decided in the prior 
litigation. 

& i 

Thus, it is clear that taxpayer’s claim that the stocl^ in¬ 
volved became worthless in 1945 cannot be raised in jthis 
suit because that issue, namely, the time when the stock be¬ 
came worthless, was a critical issue in the prior litiga|ion 
and was adjudicated in the prior suit between these sime 
parties. The taxpayer is precluded from relitigating ihat 
issue by operation of the doctrine of collateral estoppel. 
Commissioner v. Sunnen, supra. 

C. No question of fraud with respect to the case of United States Sav. 

Bank v. Morgenthau is before this Court 

j 

Taxpayer seeks in this suit, involving federal incpme 
taxes, to attack collaterally the judgment in United States 
Sav. Bank v. Morgenthani, supra, which dealt with the 
solvency of the Bank. Taxpayer alleges that the judgdent 
in that case was the result of “misrepresentation and 
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fraud”. (Br. 20.) While the Tax Court relied on that de¬ 
cision as one of the facts which tended to show when the 
stock became worthless, the judgment in the Sav. Bmk case 
does not form the basis of any estoppel or bar here since 
it is the prior tax litigation and that alone which prevents 
the taxpayer from relitigating the tax issue in this case. 
But in this connection we point out that in the prior tax 
litigation the taxpayer also asserted that the Sav. Bank 
decision was procured by fraud, so that he is here attempt¬ 
ing to relitigate that issue again. 

Moreover, we should observe that a judgment is not 
subject to collateral attack except when the judgment is 
void because the court rendering it was without jurisdic¬ 
tion. Pennoyer v. Neff, 95 U.S. 714; Williams v. North 
Carolina, 325 TJ.S. 226; 1 Freeman, Judgments, Sections 
306-307, 309, et seq. (5th Ed., 1925); Restatement of Judg¬ 
ments, Sections 5-7,11 (1942). That the judgment in United 
States Sav. Bmk v. Morgenthau is void or that the court 
was without jurisdiction is not claimed by taxpayer. Thus, 
even if the question were properly in this tax suit, relief 
from that judgment could not be obtained collaterally as 
attempted here but would have to be obtained in accordance 
with the Federal Rules of Civil Procedure, Rule 60(b). 
That rule states, in part: 11 The procedure for obtaining 
any relief from a judgment shall be by motion as prescribed 
in these rules or by an independent action”. Therefore, 
collateral attack in this case upon the judgment in United 
States Sav. Bank v. Morgenthau is contrary to Rule 60(b). 
Accordingly, no question of fraud with respect to United 
States Sav. Bank v. Morgenthau is properly before this 
Court. 

II 

The Procedural Questions Raised by Taxpayer Are Wholly 
Without Merit Since No Abuse of Discretion Is Shown and 
Taxpayer’s Conclusions Are Contrary to the Facts Shown by 
the Record 

Several procedural questions are raised by taxpayer. 
(Br. 10.) Each is patently without merit and may be 
disposed of summarily. 



The question of whether a preliminary hearing should 
have been held is entirely a matter of discretion. Fedteral 
Rules of Civil Procedure, Rule 16, states, in part: “In any 
action the court may in its discretion direct the attorneys 
for the parties to appear before it for a conference ”. Abuse 
of discretion is neither alleged nor shown and it is Sub¬ 
mitted that there was none. This question, therefor<», is 
without merit. 

The question of whether the Government’s answer to the 
complaint was proper is answered in the affirmative by 
taxpayer’s statements. (Br. 16.) The Government filed 
a motion to extend the time to answer on April 26, 1055. 
(R. 20.) Taxpayer filed a motion for a judgment pro 
confesso on May 4, 1955. (R. 21.) The Government ^iled 
an answer to the complaint on May 5, 1955. (R. 22.) Tax¬ 
payer filed a motion to strike the answer and for a judg¬ 
ment by default on May 9,1955. (R. 26.) At the hearing on 
these motions, May 23,1955, taxpayer’s motion for a judg¬ 
ment pro confesso and the motion to strike the answer jand 
for a judgment by default were denied. 

Whether the time for answering may be extended b r a 
judgment by default entered is a matter of discretion With 
the court. Federal Rules of Civil Procedure, Rule 6(b). 
See also, Papagianakis v. The Samos, 186 F. 2d 257 (GJ.A. 
4th), cert, denied, 341 U.S. 921. Moreover, Rule 55j(e) 
specifically states that no judgment by default shall be j en¬ 
tered against the United States unless the claimant estab¬ 
lishes his right to relief by evidence satisfactory to the 
court. The denial of taxpayer’s motions shows a protoer 
exercise of discretion and such denial rendered the Govern¬ 
ment’s answer acceptable. Thus, this question likewise is 
without merit. 

Another procedural question is whether the order I of 
October 21, 1955, is final. The order was granted aftejr a 
hearing on October 5, 1955, on taxpayer’s motion to am^nd 
his complaint and the Government’s motion for a summary 
judgment. The order itself states that arguments for both 
parties on these motions were heard. (R. 42-43.) The Gov¬ 
ernment’s motion for a summary judgment was based upon 
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the doctrine of res judicata and collateral estoppel and 
the amended motion for a summary judgment was simply 
for the purpose of furnishing the court with a copy of the 
prior decisions which formed a basis for the application of 
these doctrines. Taxpayer admits that he received a copy 
of the order (Br. 7) which is adequate under Federal Rules 
of Civil Procedure, Rule 77(d). Thus, the order of October 
21,1955, is final and this question likewise is without merit. 

Finally, the contention is made that Judge Holtzoff 
should have disqualified himself after the taxpayer had 
made a motion to that effect with an accompanying affidavit 
which alleged that Judge Holtzoff had a strong friendship 
for one of the attorneys of the Department of Justice. The 
affidavit was plainly insufficient to establish bias and preju¬ 
dice. See Eisler v. United States, 83 App. D. C. 315,170 F. 
2d 273, 278 (C.A.D.C.), removed from the Supreme Court’s 
Docket, 338 U.S. 189. 


CONCLUSION 


The order of the District Court was correct and should be 
sustained. 


t 
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APPENDIX 

[Tr. 88-102] 

THE TAX COURT OF THE UNITED STATES! 

Wade H. Cooper, petitioner, 
v. 

Commissioner of Internal Revenue, respondent.! 

’ i 

Docket No. 24322 

Petitioner purchased from certain stockholders qf a 
liquidated bank, who had already been paid 100 per ceiit of 
their deposit claims, certain claims asserted for interest 
upon such deposits subsequent to the closing of the bank, 
which claims were then in litigation. An assignment was 
taken from each stockholder of his interest claim, and 
shortly thereafter the litigation was terminated and peti¬ 
tioner was paid upon the assigned claims an amount in excess 
of his cost thereof. Such claims held not to constitute cer¬ 
tificates of indebtedness within the purview of sec. 117 (f), 
Internal Revenue Code, and the gain realized held tp be 
ordinary income. 

Petitioner’s stock in the closed bank held-, upon the record, 
to have become worthless prior to December 31, 1941, land 
his loss thereon not subject to be carried forward to! the 
taxable year 1946 under sec. 117 (e), Internal Revenue 
Code. 

Wade H. Cooper, pro se. 

Paul E. Waring, Esq., and George J. LaBlanc, Esq., for! the 

respondent. 

I 

Memorandum Findings of Fact and Opinion. ! 

Bruce, Judge: A former decision by us in this proceeding 
entered September 7, 1951, determining the issues in f^vor 
of the respondent, was reviewed by the United States C^urt 
of Appeals for the Fourth Circuit. By the opinioij of 
that court on June 19, 1952, this Court was sustained in 
its holding that the gain realized by the petitioner qs a 
result of the transactions here involved did not constitute 


i 
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a gift to him. However, the court remanded the proceed¬ 
ing with direction that we further consider the question of 
whether the petitioner is entitled to relief under section 
117 (e) and (f) and section 23 (g)(2), Internal Revenue 
Code. The court in doing so stated that it expressed no 
opinion on its part as to the bearing of these sections upon 
the petitioner’s case. 

Upon receipt of the mandate of the circuit court the 
proceeding was set down for hearing and the parties given 
the privilege of introducing additional proof if they so 
desired. Certain additional proof was introduced and is 
here considered. We include herein by reference our 
findings of fact as set out in our former report entered 
September 7,1951. Additional facts hereinafter recited are 
found upon the additional evidence introduced upon the 
second hearing. 

Findings of Fact 

The petitioner, a resident of Washington, D. C., had been 
for approximately 25 years prior to the year 1933 an 
executive and stockholder of several banks in the District 
of Columbia. One of these was the United States Savings 
Bank, hereinafter referred to as “the Bank”, of which, 
in 1933, the petitioner was president and the owner of 560 
shares, or 56 per cent, of its authorized capital stock. This 
stock had been acquired by petitioner over a period of years 
at an estimated total cost of $84,000. 

On March 6, 1933, the United States Savings Bank, as 
well as all other banks in the United States, was closed by 
Presidential proclamation. On March 17, 1933, the Acting 
Comptroller of the Currency, under whose jurisdiction and 
supervision the Bank was operated, having decided that the 
Bank should not be reopened, appointed a conservator, and 
later, on February 10, 1934, the Comptroller of the Cur¬ 
rency appointed a receiver, in each instance acting pur¬ 
suant to statute. In the meantime, on September 12, 1933, 
the petitioner had filed a bill in equity in the Supreme Court 
of the District of Columbia against the Secretary of the 
Treasury, the Comptroller of the Currency, and various 
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other officials of the Treasury Department, in which he al¬ 
leged that the defendants were seeking to merge the United 
States Savings Bank with the Hamilton National Bank th^n 
in process of organization, and prayed for an injunction 
to prevent the carrying out of such plan. Upon the head¬ 
ing of this proceeding the court announced that he would 
not approve the anticipated sale of the Bank 
conditions then prevailing, but continued the 
for further hearing in respect of any plan for reorganiza¬ 
tion of the Bank which might be proposed by the petitioner. 
The petitioner thereupon submitted a plan of reorganiza¬ 
tion to the Comptroller of the Currency by whom it was dis¬ 
approved, whereupon the petitioner filed a supplemental 
bill on September 30, 1933, setting forth his plan for re¬ 
organization with certain modifications and asking that the 
defendants be required by mandatory injunction to ap¬ 
prove such plan for the reopening of the Bank. Testimony 
was heard and after consideration the court denied tfye 
prayer of the bill and dismissed it. This action of the cou^t 
was appealed by the petitioner to the Court of Appeals 
for the District of Columbia, which court upheld the action 
of the lower court and held that the Comptroller of tljie 
Currency was acting within his statutory authority in re¬ 
fusing to adopt the proposed plan of reorganization 
(Cooper v. Woodin, et al., 72 F. 2d 179). Thereafter, cjn 
June 28, 1934, the petitioner herein filed a suit in the Su¬ 
preme Court of the District of Columbia against the Secre¬ 
tary of the Treasury and others in which he asked a decree 
terminating the receivership of the Bank and the return of 
the assets to the original officers and stockholders of tlie 
Bank. A motion by the defendants to dismiss this bill as b^d 
in substance was granted by the court and the bill dismissed. 
This decision was appealed by the petitioner herein to tlie 
Court of Appeals for the District of Columbia, which court, 
on July 20, 1936, affirmed the action of the lower cour^:. 
United States Savings Bank v. Morgenthau, et al., 85 F. 2d 
811, cert, denied 299 U.S. 605, rehearing denied 301 U.$. 
666. In the course of its opinion the appellate court 



under the 
proceeding 
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It is contended by the appellants that the receiver's 
statements of condition of the Bank’s assets disclose 
that the Bank is now solvent. Their computation, how¬ 
ever, excludes from consideration the interest which 
has accrued upon the debts of the Bank since the date 
when the receiver took possession of it. It is contended 
by appellants that interest should not be computed 
upon the Bank’s debts after the time when it was 
closed by the receivership, that the claims of the credi¬ 
tors at that time became claims in rem against the 
assets of the Bank and afterwards bore no interest 
as against the stockholders. * • • It is plain, how¬ 
ever, that no part of the assets of the Bank may be 
turned over by the receiver to the stockholders until 
after both the principal of the debts and the interest 
thereon are fully paid. In the present case the assets 
are not sufficient in value to pay both in full, and con¬ 
sequently the stockholders are not entitled to demand 
a restoration of the Bank and its property to them. 

Between July 20, 1936, the date of the decision of the 
Court of Appeals for the District of Columbia in the above- 
mentioned case, and March 13, 1943, the petitioner herein 
made a number of attempts to have the courts reconsider 
or set aside and vacate that decision. The petitioner’s 
last motion requesting such action was denied on April 
15, 1943. 

In February 1937 the receiver for the Bank levied an 
assessment of 100 per cent against the stockholders of the 
Bank, and in August 1937 filed suit to collect the same. 
The petitioner herein filed a counterclaim in such proceed¬ 
ing, and early in 1944 both the receiver and the petitioner 
herein moved for summary judgment. On such motion the 
court held that there was no merit to petitioner’s counter¬ 
claim in which he sought to have the court direct the dis¬ 
tribution of the assets then in the hands of the receiver, in 
whole or in part, to the stockholders and so deprive the de¬ 
positors of interest on their claims, to which petitioner 
contended they were not entitled. The court, in granting 
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the receiver’s motion, stated that the question of whether 
the depositors were entitled to interest was res judicata, 
citing United States Savings Bank v. Morgenthau, et al., 
supra. Parsons, Receiver v. Barry, et al. (Dist. Ct. D.C., 
June 15,1944) 59 Fed. Supp. 221, affd. per curiam ( Cooper 
v. Parsons, Receiver, CADC, March 12, 1945) 148 F. 2d 21, 
cert, denied October 8, 1945, 326 U.S. 726, rehearing denied 
November 5,1945, 326 U.S. 808. The petitioner herein coin- 
promised the assessment against him as a stockholder iof 
the United States Savings Bank during the year 1944 at 
the rate of $13.25 per share. This rate of compromise w^s 
assumed to be that paid also by other stockholders. 

Petitioner’s stock in the United States Savings Bank be¬ 
came wholly worthless prior to December 31, 1941. 

Subsequent to the taking over by the receiver of the 
Bank’s assets in 1934, that officer in that year issued to 
each of the depositors of the Bank a receiver’s certificate 
setting out the proved claim of such depositor. These cer¬ 
tificates were serially numbered and in the case of deposi¬ 
tors with savings accounts and in case of holders of cer¬ 
tificates of deposit, these carrying interest, the proved 
claim as set out in the certificate included in the total in- 
terest through March 5, 1933, the date the Bank was closed. 
These certificates carried no other item of interest nor dlid 
they evidence any obligation on the part of the Bank or t)ie 
receiver to pay any amount by way of interest or other¬ 
wise on the total amount as shown on the face of the cer¬ 
tificate. These certificates carried on the reverse side' a 
form for execution by the holder in case of assignment 
and a form for the entry of dividends on the proved claim 
which might be paid to the holder by the receiver. The 
total sums evidenced in each case by these receiver’s cer¬ 
tificates were paid to the holder thereof in four dividends pf 
65 per cent, 15 per cent, 10 per cent, and 10 per cent. T|jc 
payment of the last dividend, representing the complete 
liquidation of these certificates, was made by the receiver 
during the year 1938, and these certificates surrendered by 
the holders to the receiver. After the payment by the re¬ 
ceiver in each case of the full amount represented by the 
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oustanding receiver’s certificates, there remained in the 
hands of the receiver certain assets against which the right 
of the depositors of the Bank to receive interest on their 
deposits over and above any amount evidenced by the re¬ 
ceiver’s certificates or included in any way in their proved 
claims was asserted. The interest claimed was for the 
period subsequent to the closing of the Bank. The rate of 
such interest to be paid and the fact as to whether such 
claims represented a charge against the assets remaining 
in the hands of the receiver were the subject of prolonged 
litigation, it being ultimately held that the stockholders 
were entitled to interest at the rate of six per cent. Cer¬ 
tiorari was denied in this proceeding by the Supreme Court 
of the United States on October 8, 1945, and on November 
5, 1945, that court denied petitioner’s application for re¬ 
hearing thereon. Parsons v. Barry, supra . By reason of 
such decision it was determined that an interest dividend 
was payable by the receiver on proved claims of depositors 
equal to 10 per cent of the principal amount of such claims. 

Shortly before October 5, 1945, the petitioner mailed 
postcards to certain of the former depositors of the Bank 
requesting them to visit him at his office. Many of them did 
so, and it was explained to them by the petitioner that 
under the proceeding pending before the Supreme Court 
of the United States the question was whether the rate of 
interest to be allowed would be at three or six per cent, 
and he offered such of them as desired to assign their 
claims to him and receive immediate payment the sum of 
three per cent for such assignment. Many of them ac¬ 
cepted this proposition and these executed a form of as¬ 
signment prepared by the petitioner, as follows: 

Wade H. Cooper 
1405 V. Street, N.W. 

Washington, D.C. 

(100 per cent principal had all been paid) 
Assignment op Claim 

For and in Consideration of the sum of $-and other 

good and valuable considerations, the receipt of which is 
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hereby acknowledged, the undersigned does hereby transfer, 
assign and convey to Wade H. Cooper all right, title hnd 
interest in and to my proved claim against the United 
States Savings Bank, of Washington, D. C., and my Re¬ 
ceiver’s Certificate No.-evidencing same. I transfer, 

assign and convey unto said Wade H. Cooper all my right, 
title and interest in and to said proved claim, and the said 
Receiver’s Certificate evidencing the same. Said Receiver 
is hereby authorized and directed to note this transfer, 
conveyance and assignment on the books and records of 
the Receivership, and to pay to said Wade H. Cooper what¬ 
ever amount is found to be due me, if any, by reason j of 
said proved claim. 

Witness my hand and seal this the-day of-, 1945. 

Witness-, Signed-, (seal) Address-, Address 

• 

These assignments procured by the petitioner were filled 
by him with the Comptroller of the Currency and a fpw 
days later the final decision by the Supreme Court of tjhe 
United States terminating the litigation was announced. 
The rate of interest as established bv such litigation wjas 
six per cent. 

On November 5, 1945 the receiver of the Bank paiid 
certain of the claims assigned to petitioner as detailjed 
above, but for some unexplained reason did not deliver jto 
petitioner the checks covering other claims assigned to him 
in the sum of $10,619.83, these being delivered to him jin 
the following year, 1946, which is the year before us. Of 
the total of $10,619.83 in checks delivered to petitioner in 
1946, checks totaling $9,080.61 were delivered to him during 
January of that year, or within six months following the 
acquisition by him of the assignments of the interest claiips 
from depositors. The balance of the total of $10,619.83 
was covered by checks delivered to him during 1946 but 
after the expiration of the six months period. The $10,619.83 
of interest claims paid petitioner in 1946 had been acquired 
by him from the depositors at a total cost of $3,185.95, the 
difference, or $7,433.88, representing the gain realized py 
him on these transactions. 


i 

i 
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Opinion 

The rule is clear that the worthlessness of stock is estab¬ 
lished by a determination of insolvency of the corporation 
and subsequent total extinction of the stockholders’ equity. 
Deduction for such a loss is allowable only for the year in 
which this condition of worthlessness may be ascertained 
from some identifiable event. United States v. White 
Dental Manufacturing Co., 274 U.S. 398; Cowen v. Com¬ 
missioner, 65 F. 2d 923, cert. den. 290 TJ.S. 687. 

In the present case there is no doubt that the petitioner 
sustained a loss as a result of the worthlessness of his 
stock in the Bank, and whether he is entitled to relief under 
sec. 23 (g)(2) and sec. 117 (e) of the Internal Revenue 
Code, 1 is dependent upon a showing that the loss, for 

1 Sec. 23. Deductions From Gross Income. 

In computing net income there shall be allowed as deductions: 

• * • • * 


(g) Capital Losses .— 

(1) Limitation .—Losses from sales or exchanges of capital 
assets shall be allowed only to the extent provided in section 
117. 

(2) Securities Becoming Worthless .—If any securities (as 
defined in paragraph (3) of this subsection) become worthless 
during the taxable year and are capital assets, the loss resulting 
therefrom shall, for the purposes of this chapter, be considered 
as a loss from the sale or exchange, on the last day of such 
taxable year, of capital assets. 


Sec. 117. Capital Gains and Losses. 


(e) Capital Loss Carry-Over .— 

(1) Method of computation .—If for any taxable year be¬ 
ginning after December 31,1941, the taxpayer has a net capital 
loss, the amount thereof shall be a short-term capital loss in 
each of the five succeeding taxable years to the extent that 
such amount exceeds the total of any net capital gains of any 
taxable years intervening between the taxable year in which 
the net capital loss arose and such succeeding taxable year. 
For purposes of this paragraph a net capital gain shall be 
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purposes of deduction, was first ascertainable by an identi¬ 
fiable event either in the taxable year or, if prior to thkt 
year, then subsequent to December 31, 1941, in which evefit 
a carry-over would be permitted. 

In the present case the facts clearly establish, in oqr 
opinion, that petitioner’s stock in the Bank became wboljy 
worthless prior to December 31, 1941, and that there are 
identifiable events determining such worthlessness. 

On July 20, 1936, the United States Court of Appeals 
for the District of Columbia rendered its opinion in tile 
case of United States Savings Bank v. Morgenthau, et at, 
supra, holding that it had been definitely established thqt 
the assets of the Bank were insufficient to meet its indebted¬ 
ness to creditors, and it follows that the stockholders pos¬ 
sessed no equity in such assets at that time. It is true that 
this decision, due to continued litigation in an effort tp 
have the decision vacated and set aside, was not finally 
disposed of until April 15, 1943, when the Supreme Couijt 
finally denied certiorari. The result of such denial wajs 
that the circuit court of appeals was correct in its deter¬ 
mination. We think this decision by the court was suffi¬ 
cient to determine the worthlessness of petitioner’s stock 
in 1936 and the petitioner has offered no evidence that suck, 
stock had any value subsequent to that year. We cannot 
conceive of any investor being willing to pay anything fok* 
such stock in the face of this decision and the facts afe 
determined by the court. 

If this decision were not sufficient as an identifiable evenjt 

■ -r 

computed without regard to such net capital loss or to any 
net capital losses arising in any such intervening taxable 
years. 

(2) Rule for application of capital loss carry-over front 
1941 .—The amount of the net short-term capital loss of the 
last taxable year beginning in 1941 (computed without regard 
to amounts treated as short-term capital losses from the pre+ 
ceding taxable year), which is not in excess of the net incom^ 
for such taxable year, shall, to the extent of the net shortj 
term capital gain for the succeeding taxable year (computed 
without regard to this paragraph), be a short-term capita! 
loss of such succeeding taxable year. 
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to demonstrate the worthlessness of the stock in 1936, we 
have the action of the receiver in February 1937 in his 
levying of an assessment of 100 per cent against the stock¬ 
holders of the Bank. This action would in itself be, in 
our opinion, sufficient to demonstrate the worthlessness 
at that time of the stock of the Bank. 

It is true that the record contains considerable evidence 
tending to show that the Bank at the time it was placed in 
receivership was not in fact insolvent and that its subse¬ 
quent insolvency was the result of gross mismanagement 
of the proceedings in receivership. These facts, however, 
do not bear on the question which we have here, which is 
simply the fact of worthlessness of the stock and when such 
worthlessness was ascertainable and not the cause of worth¬ 
lessness. We think our holding that the stock of the Bank 
became wholly worthless prior to December 31,1941, is fully 
justified upon this record. Petitioner, accordingly, cannot 
be held entitled to carry forward any portion of this loss 
to 1946 under sec. 23 (g)(2) and sec. 117 (e). 

This brings us to the question of whether petitioner is 
entitled to relief under the provisions of sec. 117 (f), In¬ 
ternal Revenue Code. 2 This question is answered by the 
determination as to whether the assignments procured by 
petitioner from the depositors of the Bank of their unliqui¬ 
dated interest claims constituted “certificates or other 
evidences of indebtedness issued by any corporation (includ¬ 
ing those issued by a government or political subdivision 
thereof) with interest coupons or in registered form.” If 
they are of this character the gain realized upon their pay¬ 
ment by the receiver must, in the hands of petitioner, be 
considered as a payment received on a sale or exchange 
and consequently the gain realized therein to be capital 
gain taxable at capital gain rates. 

2 (f) Retirement of Bonds, Etc .—For the purposes of this chap¬ 
ter, amounts received by the holder upon the retirement of bonds, 
debentures, notes, or certificates or other evidences of indebtedness 
issued by any corporation (including those issued by a government 
or political subdivision thereof), with interest coupons or in regis¬ 
tered form, shall be considered as amounts received in exchange 
therefor. 
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It is true that the depositors of the Bank are shown tp 
have been issued receiver’s certificates which were serially 
numbered, evidencing the indebtedness of the Bank to the 
depositor, and were made subject to transfer by assignment. 
Such receiver’s certificates seem to be similar in character 
to those involved in Rieger v. Commissioner, 139 F. 2d 61$, 
cited by the circuit court on its remand of this proceeding. 
However, these receiver’s certificates evidenced none ojf 
the indebtedness represented in the interest payments latef 
made to depositors, and such certificates had been paid an<jl 
satisfied by the receiver in their full amounts seven years 
prior to the transactions involved herein under which 
petitioner acquired assignments from the depositors of 
certain unliquidated interest claims. 

No evidence of indebtedness was ever issued by any corj- 
poration with respect to such interest claims. The only 
evidence of indebtedness issued by the Bank were the cheeky 
by the receiver making payment to petitioner of the assigned 
claims. 

All that petitioner ever acquired from the depositors of 
the Bank through his purchase of their interest claims wer^ 
choses in action covering litigated claims unliquidated in 
amount and not determined to be obligations of the insolt 
vent Bank until subsequent to the acquisition of such claims 
by petitioner. 

We cannot see, upon this record, that these interest 
claims acquired by petitioner could be considered as cer] 
tificates of indebtedness within the purview of sec. 117 (f)| 

We do not have here a question arising upon facts 
similar to those existing in Rieger v. Commissioner, supra\ 
where unsatisfied and outstanding receiver’s certificates 
were purchased by the taxpayer. Our question more reJ 
sembles the one involved in Winifred H. Lyrm , 15 T.C. 832^ 
where no receiver’s certificates were issued but the tax^ 
payer merely purchased from depositors their claims 
against a closed bank, taking from them written assign^ 
ments. There we held that such assignments did not come 
within sec. 117 (f). See also Alice McCourt Lamm, 15 T.C. 
305, affd. 192 F. 2d 1017, holding that where past due notesl 
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of a corporation were purchased by the taxpayer and trans¬ 
ferred to a trust company for collection, the fact that such 
company maintained an official list of the owners of such 
notes and required that any transfer of an interest be evi¬ 
denced by assignment did not make the notes acquired evi¬ 
dences of indebtedness in registered form within the mean¬ 
ing of sec. 117 (f). 

We hold that the gain realized by petitioner upon the 
payment of these assigned interest claims constituted ordi¬ 
nary income and not capital gain. In this connection we 
might say in passing that petitioner in no event, even if 
it be held that the assignments represented certificates of 
indebtedness within section 117 (f), would be entitled to 
treat the total gain from payments made him in 1946 at 
capital gain rates, as it is noted that of the total amount of 
$10,619.83 paid him in that year by the receiver, $9,080.61 
was paid within six months after his aquisition of the 
claims and the gain represented therein would constitute 
short-term capital gain taxable as ordinary income and not 
long-term capital gain as contended by petitioner. 

Decision will be entered that there is a deficiency in in¬ 
come tax of $3,335.63 for the year 1946. 

Entered July 13,1953. 

[Tr. 102] 

Decision 

Pursuant to the determination of the Court, as set forth 
in its Memorandum Findings of Fact and Opinion, entered 
July 13, 1953, it is Ordered and Decided: That there is a 
deficiency in income tax for the calendar year 1946 in the 
amount of $3,335.63. 

Enter: Entered July 16, 1953. 

Served July 16, 1953. 

J. Gregory Bruce, 

Judge. 
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PETITION FOR REHEARING 

I 

• This case was heard before Judges Bazelon, Fahy and 
Bastian on October 2. 

With perfect courtesy, Appellant, Wade H. Cooper, peti¬ 
tions this Court for a rehearing en banc before the entire 
or full Court, to vacate and set aside the decision of Octo¬ 
ber 25, 1956, under Rule 26(a) upon the grounds or points 
following: 

1. Because the decision is a gross denial of justice. 

2. Because the Court manifestly failed to get a com¬ 
prehensive understanding of the original and amended 
complaint as is shown by its unfair withholding or sup¬ 
pression of the facts and the law in its decision of October 
25, 1956, or as the result of prejudice against 
which seems to be beyond their control. 

3. Because the decision is a gross violation of the lkw 
of the land and the rules of this Court. 

4. Because the decision is not only a violation of the 
Law, and the Rules of the Court, but is contrary to the 
facts and in violation of the due process clause of the Fifth 
Amendment of the Constitution of the United States. 

i 

5. Because the Court, by its unlawful and unconstitu¬ 
tional decision has also violated the Seventh Amendment 
of the Constitution of the United States in denying Peti¬ 
tioner a trial by a Jury of the fraudulent charges or issues 
of fact made in the Complaint and fully sustained by the 
affidavits and other documentary evidence filed therewith. 
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Argument 

As already stated in the record, this case had its origin 
in the Tax Court and seeks a refund of around $17,000.00 
growing out of a stock loss in 1945 of $352,800.00. The law 
and the facts are pretty well covered in the 9-page Reply 
Brief of Appellant. The fundamental question to be de¬ 
termined in the Tax Case was the time or year of the loss, 
caused by the wrongful liquidation of the Savings Bank in 
question. Petitioner claimed the loss was sustained in the 
year 1945, upon the final distribution of the interest money 
in November when the Supreme Court refused to reduce 
the interest rate from 6 per cent to 3 per cent, according 
to the contracts and the law. The Respondent filed a gen¬ 
eral denial but fixed no date at all. The case was tried 
and Petitioner filed his Brief promptly, and after a lapse 
of sixty (60) days, the Respondent filed a Brief asserting 
that the loss was sustained in 1936 or 1937 and the Tax 
Court so held, contrary to all the facts and the law. 

“Treasury regulations in effect prior to and at the 
time of the adoption of the 1936 Act, and repeated 
thereafter, have consistently interpreted 23(e) to 
mean that deductible losses must be evidenced by a 
closed and completed transaction fixed by identifiable 
events, bona fide and actually sustained during the 
taxable period for which allowed”. See Boehm vs. 
Commissioner, 326 U. S. 291, (1945). 

“As liquidation was not completed at end of the tax 
year, the loss apparent at this time is not deductible”. 
Bank vs. Commissioner, 46 B. T. A. 1107. Appeal dis¬ 
missed (CCA 3) May 26, 1944. 

The Complaint in the instant case was filed to have the 
order of this Court in 1936 holding the Bank insolvent de¬ 
clared fraudulent and void, as that order in 1936 was the 
basis of the Tax Court judgment. Comptroller Delano in 
his report to Congress for 1945 states that the liquidation 
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of the Bank was closed and completed December 31, 1945, 
but no weight was attached to that lawful report by the 
lower Court or this Court, a gross miscarriage of justice, 
a travesty of justice, a cruel blow to our judicial system. 
Appellant regrets the unpleasant necessity of this argu¬ 
ment but the unfair withholding or suppression of the 
facts and the law, as applied to the facts, renders it im¬ 
perative, on behalf of the hungry children, who are to !be- 
come the beneficiaries of this refund, plus another fand 
of $150,000 already set up on September 7, 1955, in his 
Will by Petitioner, as a Perpetual Trust for hungry chil¬ 
dren, following numerous other bequests. It would bp a 
betrayal of these children for Petitioner to refuse to prose¬ 
cute this case. Petitioner is not asking for any sympathy 
for the children but he will continue to insist that pur 
Courts respect the facts and obey the law and support 'the 
Constitution, as all our Judges are sworn to do. Appel¬ 
lant will dispose of the different grounds or points as 
briefly as possible, orderly and consecutively. Any truth¬ 
ful discussion of the Law and the Facts, much to Peti¬ 
tioner’s regret, necessarily requires an attack upon the 
legal and factual integrity of the summary judgment in 
the Court below, as well as the decision of this Court on 
October 25, 1936. 

la. The decision is a gross denial of justice. Naturally 
we inquire, what is justice? TVe are told that Plato claim¬ 
ed that Ideal Justice was conceived to be obtained in ]}er- 
fect social harmony in beneficient activities. And t^iat 
Aristotle held justice to be the practice of virtue or hon¬ 
esty toward others. Justice, in the instant case, mejans 
the establishment or judicial determination of the rights 
of the litigants, according to the Rules of Law and Fqpitv 
prevailing in this country. Appellant has already shqwn 
in the record, and will continue to show, a gross deniaj of 
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justice, in the instant case, according to the system pre¬ 
vailing in this country. 

2a. The decision of this Court on October 25, 1956 
specifically stated, 

“The primary question in this suit for refund of Fed¬ 
eral Income taxes for the years 1946, through 1950 
* * # ” and then proceeds to state that the Court of 
Appeals of the Fourth Circuit held that the bank stock 
(the loss of $352,800) “became worthless before De¬ 
cember 31, 1941” (prior to the passage of the Carry- 
Over Law insisted upon), and that “The present 
claims are therefore barred; that for 1946 as res judi¬ 
cata Commissioner vs. Sunnen, 333 U. S. 591, 597 
(1948)” and continuing the decision said “those for 
1947 through 1950 by collateral estoppel” citing Tait 
vs. Western Maryland R. Co., 289 U. S. 620 (1933). 

Why did the Court refuse to state the fact that the fun¬ 
damental purpose of the suit was to have the judgment 
of this Court of 1936 holding the Savings Bank insolvent 
declared fraudulent and void? Why did this Court refuse 
to state the fact that decision of the 4th Circuit Court of 
Appeals based its holding upon the finding of the Tax 
Court (one Judge) that the loss was sustained in 1936 
when this Court held the bank was insolvent or in 1937 
when the receiver sued the stockholders? (J. A. 41, 42, 49) 
Why did this Court refuse to state the fact that the years 
1936 and 1937, as the time of the loss, were never put in 
issue in any of the pleadings or at the trial or hearing in 
the Tax Court (J. A. 42, 45, 48, 49) and the law as laid 
down by the Supreme Court in 1940 (J. A. 49) stating,— 

“ # * * Recognition of this General principle has 
caused this Court to say on a number of occasions that 
the Reviewing Court should pass by without decision, 
questions which were not urged before the Board of 
Tax Appeals.” See Hormel vs. Helvering, 312 U. S. 
556 (1940) 
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The Supreme Court also said in this connection: 

“This is essential in order that parties may have) the 
opportunity to offer all the evidence they believe rele¬ 
vant to the issues which the trial tribune is compe¬ 
tent to decide; it is equally essential in order that jliti- 
gants may not be surprised on appeal by final decision 
there of issues upon which they have had no oppor¬ 
tunity to offer evidence ’ \ 

Why did this Court render a decision in a false or phan¬ 
tom case and suppress or ignore the law and the facts, as 
shown by the record? 

3a. The Record shows that the answer of the Appellee, 
was filed about three months late, or out of time tljtree 
months without permission of the Court (J. A. 27) land 
that the “Amended Motion” was granted without any no¬ 
tice to Appellant of a hearing and without any noticf of 
its granting, in violation of the Rules of this Court (J. A. 
47) and see the photographic docket file shown the Cqurt 
on October 2, 1956, at the trial. 

4a. Because the decision is not only a violation of j the 
law and the Rules of this Court, as already shown, |but 
also is in violation of the Due Process Clause of our (Con¬ 
stitution, in that the decision seeks to deprive Petitioner 
of his property without any notice whatever, and e^en 
seeks to deprive Petitioner of the sum mentioned in:his 
First Amendment, $7,433.88 claimed as a recovery or re¬ 
stored losses free from taxation. See Penroad Corpora¬ 
tion vs. Commissioner, Tax Court, Vol. 21, Page 1098 
(1954) and also Regulation 111, Sec. 29, 21(a) “ a mere 
return of capital” is entirely free from taxation regard¬ 
less of the vear of recoverv. 

• » 

5a. If the Court had any desire to be fair or .-just, dhy 
did it refuse to disclose the facts showing the fraudulent 
closing of the Bank (a) the Receiver’s statements shading 


j 

i 


that the Bank paid 100 per cent as soon as permitted, in a 
composite period of 13 months, (b) the affidavit of Mr. 
Holland Nutt, Deputy Receiver, showing that he and the 
Receiver (now deceased) were requested to resign as they 
found the Bank solvent and refused to sue the stockhold¬ 
ers. (c) the affidavit of Colonel Fowler of Miami that he 
and the former Comptroller O’Connor were social friends 
for several years and that O’Connor stated to him, that 
if he (Col. Fowler) would secure Petitioner’s bank stock 
that he (O’Connor) would open the bank and (d) the state¬ 
ment of the District Title Co., that the Bank building was 
not sold until 1944 and (e) that the Bank not only paid 
100 per cent principal, but also 10 per cent interest and 
(f) that the record shows that the Bank had a capital and 
surplus of $575,000, less $78,000 expenses about the time 
of the decision of this Court in 1936, and (g) that subse¬ 
quent to the payment of 100 per cent, the sum of $125,000 
disappeared unaccounted for and (h) that, according to 
the record, the Bank actually had a surplus of around 
$800,000, which enabled it to pay 100 per cent principal 
and 10 per cent interest after a dissipation and waste of 
around $700,000 (Reply Brief of Appellant, Page 8). All 
these are facts for a iurv. 

Judge Holtzoff. Petitioner wishes to say for Judge 
Holtzoff, that while he disregarded the Rules, the Law, the 
Constitution and the Facts, in the attempt to help his 
friend, he never once falsified. He refused to appear as a 
witness and accuse himself, after being summoned, and 
avoided making a false statement, personally. He was 
mentally obsessed in the belief that it was his duty to 
extricate his good friend from a rather embarrassing 
position. 

Res Judicata. The decision of October 25, 1956 is only 
half the story and is not a judicial determination at all 



as it is not based upon the law or the facts, but upon a 
phantom case, in disregard of the law and the facts. Any 
final judgment is res judicata until it is rendered null ajnd 
void by a judicial determination. Petitioner seeks to h^ve 
declared fraudulent and void the judgment of this Coqrt 
in 1936 holding the Savings Bank insolvent, which woiild 
destroy the very foundation upon which the Tax Court 
based its opinion as affirmed by the Court of Appeals 
(CCA 4), which this Court manifestly understands aiad 
appreciates, as the decision of October 25,1956 denies Peti¬ 
tioner trial by a Jury. (The Judges named herein shoiild 
obey the law and voluntarily disqualify themselves as 
biased and prejudiced, something beyond human controjl.) 
Our Courts are the corner stone of our Government. Wl^en 
the corner stone is swept away, all is swept away, every¬ 
thing becomes flotsam and jetsam. Paraphrasing the lan¬ 
guage of Sophocles in his ode in the “Fragments of Bic- 
chvlides”— 

Who strikes at justice a cruel blow 

Lays the judicial reputation very low. 

Our Judges should be like Caesar’s wife,above suspicion, 
Caesar divorced Pompeia upon suspicion and married 
Calpurnia, following the attempt of Publius Claudius 
dressed as a woman, to see Pompeia at the Bona Dea So¬ 
ciety meeting, though there was no proof of infidelity. 

The little ermine is noted in the North for its cleanliness 
and its whiteness, emblematic of purity and honor. Ij<et 
our Judges be emblematic of Justice and honor in th^ir 
acts and decisions. The late Judge Daniel W. O’Ponoglpie 
was emblematic of justice and honor. 

Prayer. Petitioner respectfully prays this Court to set 
this case down at an early date for a rehearing before the 
entire or full Court sitting en banc, or, in the alternative, 




8 


that it vacate, set aside and nullify, or modify, the “deci¬ 
sion ’ ’ of October 25, 1956 and award judgment to Peti¬ 
tioner for the $7,433.88 claimed in the first amendment as 
a recovery of losses about which there appears to be no 
genuine issue; and also for the sums claimed for the years 
1946 through 1950 for the reasons shown in the record. 
Manifestly a battalion of seven or eight lawyers were not 
required by the Government in this case as the decision 
shows. The Decision is in fact and in law libelous, as it 
refused to disclose but suppressed the fact that the funda¬ 
mental purpose of the suit was to have the judgment of 
this Court in 1936, holding the Bank insolvent declared 
fraudulent and not binding upon the Court. 

Respectfully submitted, 

WADE H. COOPER, pro se 

University Club, Washington, D. C. 

Attorney for Petitioner 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,186 


WADE H. COOPER, 

Appellant 

y. 

UNITED STATES OF AMERICA, 

Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


With perfect courtesy the brief of Appellee, the United States, is a 
remarkable document, remarkable for its inaccuracies as to the facts 
and as to the law, and bears the names of seven lawyers as Counsel, four 
from the Department of Justice and three from the office of the United 
States Attorney. Appellant does not include but excludes any reference 
to the United States Attorney and his assistants in this reply brief, as he 
understands the system is for the United States Attorney to cooperate by 
use of his name or otherwise upon request of the Department of Justice. 

Appellant has already submitted a correct statement of the case, the 
facts and the law, and will first reply to the first point of Appellee on page 
5 of his brief, namely, that (A) The prior litigation involving a determina¬ 
tion for the correct tax liability for 1946 is a bar to the present action 
seeking a refund of the tax for the same year. The trouble with Counsel 
for Appellee is that their entire argument is based upon a false foundation, 
a house of sand. 
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OMITTED FACTS - The brief of Appellee is remarkable for its omission 

# 

or concealment of facts (and its concealment of the cause of action in the 
instant case) namely; (1) Appellant first brought suit to prevent merging 
the'Savings Bank with the Hamilton National Bank. The suit was sustained 
(J.A. 2, Paragraphs 5 and 5(a)). (2) Appellant compromised the assess¬ 
ment suit in 1944 at $13.25 per share but retained all his rights about the 
interest question. (3) The Bank paid 100 per cent principal plus 10 per 
cent interest, but $125,000.00 was wasted or disbursed subsequently, but 
not accounted for (not mentioned by Appellee). (4) The Brief of Appellee 
fails to state anywhere that the Tax Court held that the loss was sustained 
in 1936 or 1937, as stated by the Tax Court, which of course, was prior 
to 1941 as also stated by the Tax Court. (5) The brief fails to state that 
the years 1936 or 1937 relied upon by the D. C. Court of Appeals were 
never put in issue, as required by the Law and the Rules. (6) The brief 
fails to state that the instant case to declare the Court of Appeals order 
of 1936 fraudulent and not binding is a new cause of action, supported by 
several affidavits showing fraud. (7) The brief claims the ’’return of 
Capital” claimed in the instant case was decided by the Tax Court when 
it held that the gains were ordinary gains and not Capital gains, when the 
"return of Capital” is entirely free from taxation. (8) The brief asserts 
that the issues being raised in the year 1946 are identical with those specif¬ 
ically considered in the prior litigation, when this suit is for fraud and 
points never in issue. (9) The brief even denies that this Court has juris¬ 
diction of the instant case, but no such motion was made in the lower Court. 
(10) If this case is to be won by discussion of a ptentom case then Appellant 
is lost. 

The Appellee, the Defendant in the Court below, abandoned his plea 
of res judicata and suppressed the order granted with Judge Holtzoff’s ap¬ 
proval (J.A. 47, Paragraph 7, affidavit of Appellant). Then on October 
18, 1955, Appellee moved for a summary Judgment upon the ground that 
there is no genuine issue as to any material fact. Judge Holtzoff granted 
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the order three days later, without any notice to Appellant as required by 
Rule 6(b) and Rule 78, and without any Finding of Facts as required by 
Rule 52 (a) and without any finding as to the different claims as provided 
in Rule 54(b) (J.A. 47, affidavit of Appellant) and (J.A. 42, the order of 
October 21, 1955). This final order of October 21, 1955, is the order 
from which the appeal is taken and not from the suppressed order of 
October 5, 1955, which Counsel for Appellee now appears to desire to 
renew and insist upon but too late, and abandon the final order as to the 
lack of a genuine issue of fact. Both orders having been abandoned, it 
would seem that Appellant is entitled to a judgment for the amounts found 
to be due him, which he insists upon. 

RES JUDICATA - In reply to the argument of res judicata the very first 
case cited by Appellee to sustain his point is the case of Otis & Co . v. 
Securities and Exchange Commission , 176 F 2nd (1949) Page 34. On 
page 37 the Court said: 

" * * * Confusion will be avoided if care is used in dis¬ 
tinguishing between the question which was actually before 
the Court and a somewhat kindred question which was not 
before the Court, and in ascertaining and defining the is¬ 
sue which the Commission desires to consider in a new 
hearing. " This case is also reported in 85 App. D.C. 122. 

Appellee seems to rely chiefly upon the case of Commissioner v. 
Sunnen , 333 U.S. 591, 597 (1947) and quotes a part of the last paragraph 
on page 597 which says that parties are bound "not only as to every mat¬ 
ter which was offered and received to sustain or defeat the claim or de¬ 
mand, but as to any other admissible matter which might have been of¬ 
fered for that purpose", citing the case of Cromwell v. County of Sac , 

94 U.S. 351, 352 (1876). But Counsel for Appellee did not even finish 
the paragraph which specifically exempted "fraud or some other factor 
invalidating the judgment". Manifestly the Court meant Tr by any other ad¬ 
missible matter", any other admissible evidence, for in the very next 
page (597) the Supreme Court said: 
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"But when the second action between the same parties 
is upon a different cause or demand, the principal of 
res judicata is applied much more narrowly. In this 
situation the judgment in the prior action operates as 
an estoppel but only as to those matters in issue or 
points controverted , upon the determination of which 
the finding or verdict was rendered", citing numerous 
cases including the old case of Cromwell v. County of 
Sac, supra (1876), which on page 353 said: 

,T But where the second action is between the same parties 
upon a different claim or demand (as here) the judgment 
in the prior action operates as an estoppel only as to 
those matters in issue or points controverted, upon the 
determination of which the final verdict was rendered." 

And in Commissioner v. Sunnen , 333 U.S. 591, 597 (1947) chiefly relied 
upon by Counsel for Appellee, the Supreme Court said: 

Tt Since the cause of action involved in the second pro¬ 
ceeding is not swallowed by the judgment in the prior 
suit, the parties are free to litigate points which were 
not at issue in the first proceeding, even though such 
points might have been tendered and decided at that time. 

But matters which were actually litigated and determin¬ 
ed in the first proceeding cannot later be relitigated * * * 

These same concepts are applicable in the Federal In ¬ 
come Tax field. 

In Partmar Corp. v. Paramount Corp ., 347 U.S. 89 (1954) cited by Appel¬ 
lee the Court said: 

,f But a prior judgment between the parties has been held 
to operate as an estoppel in a suit or cause of action dif¬ 
ferent from that forming the basis of the original suit, 
only as to those matters in issue, or points controverted, 
upon the determination of which the finding or verdict was 
rendered." 

Certainly it would be a waste of time and money to relitigate the same ques¬ 
tions, which does not apply here at all, as the instant case is to declare 
fraudulent the Court order of 1936, for the reason stated in the affidavits 
and exhibits. 
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NOT IN ISSUE - Appellant has already shGiwn to the Court that none (not 
one) of the pertinent points in issue in the instant case, were ever in issue 
in the Tax Case in question, No. 24,322 (See answer of Appellee in the 
Tax case, first brief page 18 and also a certified copy of the*answer 
(J. A. 45). 

SEPARATE PERIODS - TI The principle of res judicata does not 
apply in decisions of the Tax Court involving separate 
periods* * * M Carrigan v. Commissioner (CCA 6) 

153 F. 2nd page 164. 

IDENTITY OF ISSUE - Counsel for Appellee insists that the issue in the 
instant case for the year 1946 is one and the same as in the previous case. 
They either do not comprehend the situation or purposely beg the question, 
namely, that the decision of the D.C. Court of Appeals in 1936 holding 
the Bank insolvent was never in issue at any time, nor was the assess - 
ment suit of 1937 ever in issue as already shown. The question of the 
M Retum of Capital" was never in issue in the previous suit, as claimed 
by Counsel. The question of a "Capital gain" was in issue in the previous 
suit, but is an entirely different question from the "Return of Capital" 
which is free from taxation as Counsel must know, an entirely different 
cause of action. 

BANK v. MORGANTHEAU, et al. - Counsel for Appellee insist that the 
question of fraud regarding the judgment of the U.S. Court of Appeals in 
1936, in the case of Bank v. Morgantheau , 66 D.C. App. 234, 85 F. 2nd 
811, is not properly before the Court and should be by motion or indepen¬ 
dent action in accordance with Rule 60 (b). This suit is an independent 
action, a direct independent action to declare the judgment entered in 1936 
in Bank v. Morgantheau, supra , was obtained by misrepresentation and 
fraud. There has not been any question of lack of jurisdiction in any of 
the pleadings at any time, as required by Rule 12(b). 

NOT A PARTY - As a matter of fact the record shows that this Appellant 
was not a party to the case in Bank v. Morgantheau, supra, as that was a 
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suit by the Bank (a corporation) and not by any individual, though it cer¬ 
tainly had Appellant’s blessing. This questionof jurisdiction was fully 
discussed and covered in Appellant’s Jurisdictional Statement in his first 
brief (Pages 1 and 2). Certainly this Court has the power to declare 
fraudulent and void its own orders. With perfect courtesy, according 
to cases cited by Appellee, the question is not worthy of any attention 
whatever. 

COLLATERAL ESTOPPEL - As the judgments of the Tax Court and the 
Court of Appeals (CCA 4) were based upon points never in issue in the 
pleadings or the hearing, neither res judicata nor collateral estoppel apply 
to any year involved, and also, because of a new cause of action ”Retum 
of Capital” in 1946, as well as in 1947, 1948, 1949 and 1950, as the years 
1936 and 1937 were not in issue. 

’’Recognition of this general principle has caused this Court 
to say on a number of occasions that the Reviewing Court 
should pass without decision, questions which were not 
urged before the Board of Tax Appeals” Hormel v. Helver¬ 
ing, 312 U.S. 552 (1940). 

’’These same concepts are applicable in the Federal Income 
Tax field (a different cause of action) Commissioner v. Sun- 
nen, supra. 

ABUSE OF DISCRETION - Abuse of discretion, by Judge Holtzoff, is shown 
by the facts stated, as well as abuse of the law and the abuse of judicial 
power, really the embezzlement of power. Rules 6 (b) and 7 (b) specifi¬ 
cally give the Court discretion to grant a motion ’’for cause shown if 
application therefor is made before the expiration of the period origin¬ 
ally prescribed or is extended by a previous order” or (2) permit the act 
to be done after the expiration of the specified period where the failure to 
act was the result of excusable neglect. There was a motion filed April 26, 
1955 but abandoned or withdrawn (see motion J. A. 20). On May 4, Appel¬ 
lant filed a motion for Judgment Pro Confesso (J. A. 21) and on May 5, 

1955, Appellee filed an answer (J. A. 22). No motion was heard or 
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submitted to the Court, according to the record, as required by Rule 6 (b). 
The Court had no authority to grant the motion at all for any reason, ex¬ 
cept upon request as required by Rule 6(b). The motion of April 26, was 
abandoned or withdrawn, and an answer filed May 5, without any permis¬ 
sion whatever. Appellant made a motion to strike the answer but the 
Court let the answer stand until trial. The Court had no such discretion 
and abused its authority, as it had no discretion at all in the matter, either 
under the Law or the Rules derived from the Law. Appellant appreciates 
the situation in which Counsel below and here find themselves, as well as 
the Court below (Judge Curran) but there is no legal answer to the motion 
for judgment by default (the amount to be ascertained) unless this Court 
invades the Legislative Department of the Government and creates a new 
law or new rule for this special occasion. | Fortunately the amount is small 
and will not bankrupt the Government, which some people think is already 
bankrupt. 

The record shows that Appellant gave the Appellee nearly ninety days 

in which to answer, by taking no action and then (without consulting Appel- 

*•» 

lant) filed this motion of April 26th. The United States Attorney and his 
assistants are utterly blameless in the matter, as shown by the affidavit 
of Mr. Stetson (J. A. 27). 

FALSE FOUNDATION - As stated in the beginning, Counsel for Appellee 
(or whoever prepared their brief) have, manifestly, as a face saving propo¬ 
sition ignored the facts in the instant case and discussed a phantom case of 
their own production, foreign to the facts in the instant case, for the rea¬ 
sons already made perfectly clear that (a) the years 1936 and 1937 were 
not put in issue in the pleadings or at the hearing or any other time, and 
(b) that a new cause of action is in the instant case, the T Return of Capital” 
which is free from taxation, as is well illustrated in the case of the Pen - 
road Corporation v. Commissioner , Tax Court Vol. 21, page 1098 (1954). 
This case involved a fifteen million dollar settlement with the Pennsylvania 
Railroad Company, representing a partial recovery from stock losses in 


various Railroad Companies. The Tax Court in disposing of the case, re¬ 
ferred to the action of the Commissioner as arbitrary and unreasonable 
and added TT We hold accordingly that the entire sum realized in the settle¬ 
ment constituted a recovery of capital resulting in no income taxable to 
Petitioner”, the exact status of this appellant. 

Appellant has demanded a jury trial of this case upon the charge of 
fraud and misrepresentation, in accordance with the seventh amendment 
to the Constitution, unless this Court is ready to grant judgment upon the 
affidavits submitted, none of the facts stated in the affidavits having ever 
been before this Court before, as they could not have been, namely (a) the 
statement of the condition of the Bank in 1945; (b) the affidavit of Mr. Holland 
Nutt, Deputy Receiver, that his resignation and that of the Receiver (deceas¬ 
ed) were requested for the reason that the Bank was solvent and that they 
refused to sue the stockholders; and (c) the affidavit of Col. Eric Fowler 
that Comptroller O’Connor offered to open the Bank for him, if he would 
procure Appellant’s stock and (d) that the Bank Building was not sold until 
1944, according to the District Title Company statement; and (e) that the 
final distribution was not made until 1945; and (f) that the liquidation was 
not closed and completed until December 31, 1945, stated by Comptroller 
Delano in his report to Congress for 1945; and (g) that the Bank was per¬ 
fectly solvent in 1936 with a Capital of $100,000.00 and a surplus of 
$475,000.00, plus $278;290.96 not then charged off but later. Only 
$78,000.00 had been expended on March 31, 1935, but if you increase 
it to $175,000.00 in June 1936, the year of the insolvent Court order, 
you still have left $100,000.00 Capital and $300,000.00 surplus, plus 
$278,290.96 not then charged off. All these are facts for a jury. 

Appellant should say counsel for Appellee abandons the ’’amended 
motion” (p. 12 their brief) and say the ’’amended motion for a summary 
judgment was simply for the purpose of furnishing the Court with a copy 
of prior decisions which formed a basis for the application of these doc¬ 
trines”. Wonderful strategy ’. By this they admit the abandonment of 
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both defenses and also that the "amended motion" was practically agreed 
upon and granted prior to its filing. As there is no defense before the 
Court, it certainly seems that Appellant is entitled to a default judgment, 
the amount to be ascertained. 

Counsel for Appellee also say (Br. p. 12) that Appellant admits that 
he received a copy of the order of October 21st (prior to its granting) and 
that is sufficient. This is unworthy of notice (see affidavit of Appellant, 

J. A. p. 47). And they say that Appellant "asserted" that the Savings Bank 
decision was procured by fraud, when that question was never in issue, 
as already explained. The final order recites (J. A. 42-43) that the Court 
"having heard argument for the plaintiff and counsel herein," it is order¬ 
ed * * * but the order no where refers to a hearing on October 21st, 
though it was intended to conceal the suppressed order of October 5th. 

And neither is it necessary to charge Judge Holtzoff as biased as that is 
assumed when he is a witness (Appellant’s Br., p. 9) Sec. 455, Chapter 
21 U.S. Code 1952 (Ed. 1948). 

The Tax Court wrote a long opinion, which Counsel for Appellee 
have printed in their Appendix manifestly for confusion and prejudice, as 
Appellant had already printed it twice as already explained. The Tax Court 
could easily have decided the case by a simple statement of a few lines that 
Appellant was not entitled to a refund or a credit as the gains were within 
six months, or that the loss was sustained in 1936, but No, all the long 
story had to be retold though not pertinent. 


CONCLUSION 


Cicero tells us that Julius Caesar carried with him mentally and vo¬ 
cally this verse, as claimed by Euripides, and translated from Latin: 

Be just unless a Kingdom attempts 
To break the laws 
For Sovereign power alone 
Can justify the cause. 

But these gentlemen who have built up a phantom case (in disregard of the 
law and the facts) for the Court to decide, instead of discussing the real 
facts, the real case, should realize that Caesar was a Dictator, while they 
are representing as a Sovereign, the American people with Laws, Rules 
and Courts to guide us to the Temple of Justice, since it would be a great 
weakness and absurdity in any system of positive law, to define any positive 
wrong without a positive remedy, as stated by Mr. Cooley in his noted 
Blacks tone. 

Respectfully submitted, 

Wade H. Cooper, pro se 

University Club 
Washington, D. C. 

Attorney for Appellant 
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